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SHOW CAUSE PROCEEDING AGAINST
MINIMUM RATE PRICING, INC.
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BRIEF ON JURISDICTIONAL ISSUE

Comes the Consumer Advocate Division (CAD) of the Office of the Attorney General in
accordance with the April 6, 1999 oral decision of the agency and the April 7, 1999 Notice to file
this brief on the question “whether the Tennessee Regulatory Authority retains jurisdiction to
commence or continue with rendering a decision in an action or proceeding to enforce its police
and regulatory power after the taking of evidence when the subject of the evidentiary proceeding
files for bankruptcy under federal law before the decision is rendered?” CAD concludes that the
Tennessee Regulatory Authority has authority to commence with or continue to a decision in the
exercise of its police and regulatory decision because the bankruptcy Act, 11 U.S.C. § 362 (b) (4)
expressly provides that a governmental agency is exempt from the automatic stay provisions of
the bankruptcy act when it is exercising its police power. Moreover, CAD concludes that the
Federal Bankruptcy Code is unconstitutional to the extent it could be applied to the Tennessee
Regulatory Authority or the State of Tennessee so long as the Attorney General and the
Tennessee Regulatory Authority do not waive Eleventh Amendment Sovereign Immunity by

filing a proof of claim in bankruptcy Court.
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Summary of the Proceedings

On July 27, 1998 the Authority entered an Order pursuant to Tenn. Code Ann. § 65-2-106
requiring MRP to appear and show cause why a cease and desist order, penalty and/or Order
revoking MRP’s authority to provide telecommunications services in Tennessee should not be
issued. The Directors also appointed a Hearing Officer to take such action as was necessary to
facilitate the orderly and efficient hearing of the matters by the Authority. On September 3,
1998, the Executive Secretary of the Authority issued a Notice, pursuant to Tenn. Code Ann. § 4-
5-306, for a Pre-hearing Conference on September 17, 1998, to: determine a statement of issues,
obtain admissions of facts and documents in an effort to avoid unnecessary proof, establish
witnesses as appropriate, establish a procedural schedule for the discovery of additional matters
relevant to the allegations against MRP, and for such other purposes allowed by law.

Without prior or contemporaneous explanation, MRP failed to appear at the September
17, 1998 Pre-hearing Conference. The Hearing Officer proceeded to conduct the September 17,
1998 Pre-Hearing Conference without the participation of MRP, pursuant to Tenn. Code Ann. §
4-5-309(a), having due regard for the interest of justice and the orderly and prompt conduct of
the proceedings.! MRP also failed to reply to the Authority’s Order requiring MRP to appear and
show cause. The Hearing Officer determined that MRP should be compelled by Order to file a
written answer in response to the allegations presented in the July 27, 1998, Order, no later than

September 24, 1998. Formal Hearings were conducted on November 24-25, 1998 and

! The record reflects that MRP has a pattern of failing or refusing to appear before regulatory bodies or

ignores the regulatory body even when its certification is at issue. See orders of Nebraska, Wisconsin, and the
Federal Communications Commission.
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December 10-11, 1998. On February 2, 1999 post hearing briefs were submitted and on
February 26, 1999 proposed findings of fact and conclusions of law were submitted.

7 On or about February 26, 1999, MRP apparently filed a petition for Chapter 11
bankruptcy in the Bankruptcy Court of New Jersey. Chapter 11 bankruptcies permit a company
to reorganize.

Facts

CAD and the Tennessee Regulatory Authority staff argue that MRP has acquired the
accounts of Tennessee consumers through fraud and misrepresentation in violation of statutes,
rules or orders of the State of Tennessee and the Tennessee Regulatory Authority, including but
not limited to, the unlawful switching and billing of services. We argue that MRP, in fact,
further designed its tariffs so that consumers could not be switched from it upon the consumers
discovery of the fraud. For a more extensive statement, CAD adopts its proposed findings of fact
and conclusions of law for much of the factual portion of this brief and incorporates said facts
herein by reference.?

As additional facts to be considered in weighing the veracity of MRP, CAD cites the
attachment to the April 2, 1999 letter of Sara Colley, of the law firm Rubin, Winston, Dierks
Harris & Cooks, to K. David Waddell of the Tennessee Regulatory Authority. Said Attachment
A is purportedly a copy of a document from the Bankruptcy Court of New Jersey which shows
that MRP has filed for bankruptcy and has no employees. If MRP has no employees it does not

have anything it can reorganize. The company is simply attempting to use the courts as a shield

%A copy of CAD’s proposed findings of fact is attached to this brief.
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to continue its unlawful actions.

CAD further submits a copy of a March 26, 1999 Attachment B letter from Eric M.
Rubin of the law firm Rubin, Winston, Dierks Harris & Cooks, to Dorothy Attwood of the
Federal Communications Commission, on behalf of MRP. Said March 26, 1999 letter is relevant
because it demonstrates that MRP, the company charged with fraudulent violations of the
statutes rules or orders of Tennessee, is continuing to engage in marketing services despite the
Jact that it has no employees. These services allegedly include operator response, account
administration and marketing services. See March 26, 1999 letter from Rubin to Attwood.

Moreover, the March 26, 1999 letter demonstrates that MRP has testified falsely in this
proceeding regarding its parent company and its relationship with Flat Rate Long Distance. In
proceedings before this agency MRP represented that its parent company is “Parcel Consultants.”
(See Attachment C Tr. Vol.II, p.323 testimony of Drew Keena). MRP also failed to disclose the
existence of Flat Rate Long Distance. (See Attachment D Tr. Vol. III p. 683 testimony of Drew
Keena). In addition MRP also failed to disclose that it had other business plans. (See
Attachment E Tr. Vol. I, p.340-350 testimony of Drew Keena). The information contained in
the March 26, 1999 letter and the attachment to the prior letter demonstrates that representations
of MRP are not trustworthy.

An additional fact for consideration is MRP’s sale of its accounts to OAN. If the TRA
fails or refuses to decide whether or not MRP violated statutes, rules or orders of the State of
Tennessee and revoke its certificate, OAN will simply continue the unlawful billing and
collection. (See Attachment F, Order of the Bankruptcy Court). If the TRA finds that MRP has
in fact violated statutes, rules, or orders, the billing and collection will not occur and OAN has
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recourse through its contract with MRP. Consumers will have no recourse.

Moreover, consumers will not be able to establish a right to payment if the TRA fails to
adjudicate the slamming and cramming issues. (See In re: Taibbi, 213 B.R. 261 (E.D. N.Y.,
1997).

ARGUMENT
A. The State of Tennessee is entitled to Sovereign Immunity.

The Eleventh Amendment to the U.S. Constitution provides:

The Judicial power of the United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States

by Citizens of another State, or by Citizens or Subjects of any Foreign State.

The purpose of the Eleventh Amendment was to prevent the indignity of subjecting a State to the

coercive process of judicial tribunals at the instance of private parties. Puerto Rico Aqueduct v.

Metcalf & Eddy, 506 U.S. 139, 146, 113 S.Ct. 684, 688-89, 121 L.Ed.2d 605 (1993); Inre

Martinez, 196 B.R. 225, 228 (D. Puerto Rico 1996). Moreover, the Eleventh Amendment
restricts the judicial power under Article I1I, and an Article I exercise of power, such as the
Bankruptcy Code, cannot be used to circumvent the constitutional limitations placed upon
federal jurisdiction; therefore the Bankruptcy Code, as it purports to apply to governmental units
of State governments is an unconstitutional violation of States’ right to Sovereign Immunity. In
re Martinez, 196 B.R. at 230. See also, In re Fernandez, Civ. A. No. 97-0083, (U.S.D.C.-E.D.
LA. 1997) (reversing decision of Bankruptcy Court as it affect the State of Louisiana,
Department of Transportation); Koehler v. Jowa College Student Aid Commission, 204 B.R. 210

(B.C.-D. Minnesota 1997); In re York-Hannover Developments v. State of Florida Department of

Revenue, 201 B.R. 137 (B.C.-N.C. 1996).
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B. The Tennessee Regulatory Authority exercise of police or regulatory power is excepted
from the automatic stay under prior law.

Even if the Eleventh Amendment did not apply the TRA would have power to act until a

stay was invoked by the Bankruptcy Court. The United States Code, 11 U.S.C. § 362 provided in

relevant part:

39029

Automatic stay

(a) Except as provided in subsection (b) of this section, a
petition filed under section 301, 302, or 303 of this title, or an
application filed under section 5(a)(3) of the Securities Investor
Protection Act of 1970, operates as a stay, applicable to all
entities, of--

(1) the commencement or continuation, including the issuance or
employment of process, of a judicial, administrative, or other
action or proceeding against the debtor that was or could have been
commenced before the commencement of the case under this title,
or to recover a claim against the debtor that arose before the
commencement of the case under this title;

(3) any act to obtain possession of property of the estate or of
property from the estate or to exercise control over property of the
estate...

(b) The filing of a petition under section 301, 302, or 303 of this
title, or of an application under section 5(a)(3) of the Securities
Investor Protection Act of 1970, does not operate as a stay--

(1) under subsection (a) of this section, of the commencement or
continuation of a criminal action or proceeding against the debtor;

(4) under subsection (a)(1) of this section, of the commencement
or continuation of an action or proceeding by a governmental
unit to enforce such governmental unit's police or regulatory
power;

(5) under subsection (a)(2) of this section, of the enforcement of a
judgment, other than a money judgment, obtained in an action
or proceeding by a governmental unit to enforce such
governmental unit's police or regulatory power;
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In most cases the filing of a petition or “application” pursuant to subsection (a) operates
as a stay and no action is required by the Bankruptcy Court. But the filing of a petition does not
operate as a stay when a governmental unit’s police or regulatory power has been invoked to

“enforce” something other than a monetary judgment in accordance with subsections (b) (4) and

(b) (5). Javens v. City of Hazel Park, 107 F.3d 359, 363 (Sixth Cir. 1997). Furthermore, the
governmental unit is not required to seek a determination by the Bankruptcy Court that its

exercise of power is in fact of a police or regulatory origin. Javens v. City of Hazel Park, 107

F.3d at 365-66, citing Board of Governors of The Federal Reserve System v. MCorp Financial,
502 Us. 32,112 S.Ct. 459, 116 L.Ed.2d 358 (1991).

In Yellow Cab Cooperative v. Metro Taxi,, for example, the Court of Appeals affirmed
the District Court’s reversal of a Bankruptcy Court’s order enjoining the Colorado Public
Utilities Commission’s restriction on the debtor’s operating certificate. 132 F.3d 591 (Tenth Cir.
1997). The Court of Appeals held that the automatic stay was not applicable despite the fact that
the utilities commission was exercising control over the estate as contemplated by 11 U.S.C. 362
(a) (3) and the exceptions for police and regulatory power on their face applied only to
subsections (a) (1) and (a) (2), because of the inextricable relationship to police and
governmental power. 123 F.3d 591, 598-99. But see, Hillis Motors v. Hawaii Automobile

Dealers, 997 F.2d 581, 591 (Ninth Cir. 1993) (There is no governmental, police power exception

to 362 (a) (3)).

C. 11 U.S.C. § 362 (a) (3) automatic stays no longer constrain the exercise of police or
regulatory power because the Bankruptcy Code was amended.

Bankruptcy debtors seeking to frustrate the exercise of police and regulatory power relied
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upon subsection (a) (3)’s possession and control of property automatic stay since subsections (b)

(4) and (5) did not expressly include an (a) (3) exception. See, discussion regarding (a) (3) in

Javens v. City of Hazel Park, 107 F.3d at 367-71 (Sixth Cir. 1997) and, Hillis Motors v. Hawaii

Automobile Dealers, 997 F.2d 581, 591 (Ninth Cir. 1993) (There is no governmental, police
power exception to 362 (a) (3)) and Shimer v. Fugazy, 124 B.R. 426 (S.D. N.Y. 1991) Parties
can no longer rely upon (a) (3) to stay the exercise of governmental and police power regarding
their assets. As a result, the Consumer Advocate Division withdraws any language or
suggestions in its earlier motion regarding restraint in determining consumer damages.

On October 21, 1998, subsection (b) (4) of the bankruptcy code was amended to combine
former subsections (b) (4) and (b) (5), to expressly exempt from the automatic stay the exercise
of police or regulatory power by governmental units which results in possession or control of
property, and to insert language exempting all actions or proceedings regarding Chemical
Weapons from the automatic stay. The subsection now reads:

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this
section, of the commencement or continuation of an action or
proceeding by a governmental unit or any organization
exercising authority under the Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical
Weapons and on Their Destruction opened for signature on
January 13, 1993, to enforce such governmental unit's police or
regulatory power, including the enforcement of a judgment
other than a money judgment, obtained in an action or
proceeding by a governmental unit to enforce such
governmental unit's police or regulatory power.

As a result of the amendment, the exceptions from the automatic stay were expanded from
subsections (a) (1) and (a) (2) to subsections (a) (1), (2), (3), and (6) while the exemption was
also expanded to include chemical weapons “organization[s].”
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The Consumer Advocate Division respectfully submits: that the March 26, 1999 letter of
MREP is another “red herring” allowing the company to prolong its unlawful exploitation of
Tennessee consumers; that the Tennessee Regulatory Authority should exercise its regulatory
and police power and find that MRP has violated statutes, rules and orders of the State of
Tennessee; that MRP failed to show cause why its certificate of authority should not be revoked,

and that civil penalties should not be assessed; and that damages and restitution should be

awarded to Tennessee consumers.

Respectfully Submitted,

Sfl/ e

I/ Vincent Williams
Deputy Attorney General-Consumer Advocate
Consumer Advocate Division
425 Fifth Ave., North, Second Fl.
Nashville, TN 37243
Fax: (615) 741-8724
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CERTIFICATE OF SERVICE

I, L. Vincent Williams, hereby certify that a copy of the foregoing Petition was served on
the following parties of record by depositing a copy of the same in the United States mail,
postage prepaid, addressed to them, in accordance with the following list, this ; Y Tday of April,
1999:

Walter Dierks, Esq. Gary Hotvedt, Esq.

Sara Colley, Esq. Tennessee Regulatory Authority
Jerry Colley, Esq. 460 James Robertson Parkway
Counsel for Minimum Rate Pricing Nashville, TN. 37243

1333 New Hampshire Avenue, N.W.
Washington, DC 20036

Rochelle Weisburg, Esq. Richard Collier, Esq.

Angel and Frankel, P. C. General Counsel

460 Park Avenue TN Regulatory Authority
New York, NY 10022-1906 460 James Robertson parkway
Fax: (212) 752-8393 Nashville, TN.. 37243-0505

Fax: (615) 741-5015

T. Vincent Williams
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APR BS ‘99 @B:48AM F.2/3

RUBIN, WINSTON, DIERCKS, HARRIS & Cooxe, L.L.P.

A REGIITEALD LIMITED LIABILITY PARTNEASKIS INOLUDING PROFESSISNAL GOAPORATIONS
ATTORNEYS AT LAWY
TenTE FLOOR
1333 Nrpw HiampPasRINE AVENUR, N.W,
WARMiNGTON, D.C, 200398
[{-1:1-3] 28681-0870
Pux: (202) 429-965'7

April 2, 1999

BY FACSIMILE, FEDERAL EXPRESS,
AND U.S, EXPRESS MATL

Mr. K. David Waddell
Executive Secretary

Tennsssee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

Re:

Dear Mr. Waddell:

This is to inform the Tennessee Regulatory Authority that Minimum Rate Pricing, Inc.,, the
subject of the above-ceptioned Show Cause Proceeding, filed a petition nnder Chapter 11 of the
Bankruptoy Cods, 11 U.S.C. Section 1101, ef seg., on February 26, 1999. A copy of the first page
of the MRP petition is enclosed for your information.

Please be advised that the instant Show Cause prooceding has beea sutomaticelly stayed by
Section 362 of the Bankruptoy Codg, 11 U.8.C. Scotion 362, 1 call to the Authority’s attention
Fugery Express, Inc. v. Shimer, 124 BR. 426 (SDN.Y. 1991), appedl dismissed, 982 F.2d 769 (24
Cir. 1992). Any issue regarding the scops and effect of the automatic stay and sny request for relicf
from the automatic stay must be presented to and resolved by the Unlted States Bankyuptoy Court
for the District of New Jersey, Newaik Division.

Because this proceeding has been stayed, MRP Is not filing n rospons® to ths Motion for
Exorcise of Police and Regulatoty Authority to Protect the Publio Intersst which was filed in
violation of the automstic stay on Masch 24, 1999 by the Consumer Advocate Division of the Office
of the Attomey General and Reporter, We belleve that the substance of the CAD’s Motion is subject
to the stay. .
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_ APR @5 '99 @84S P.3/5

RUBIN, WiNsTON, DIBRCKS, HARRIS 8 Cooxre, L.L.P.

Mr, K, David Waddoll

April 2, 1999
Pago 2
Please direct all correspondencs regardmg the MRP bankruptcy of the automatic stay to
MRP’s bankruptey counsel:
Bruce Frankel, Esq,
Angel & Frankel, P.C,
460 Park Avenue

New York, N.Y, 10022-1906
Telephone: (212) 752-8000

1 furthor request tha & copy of this leticr bo placed in the dockt for the above-captioned
proceeding, ' :

Very truly yours,

4 _i.c

ter B, Diercks

et L. Vincent Willtams, Bsq. (with enclosures)
Carla G. Fox, Bsq. (with enclosures)
Bruca Frankel, Bsq. (without enclosures)
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3 »

———= United statas Bankruptey Court ===m=====-- VOLUNTARY PETITION ==~
DISTRIOT OF NEW JEREBEY )
NEWARK DIVISIOR

IN RE mmm—-mecemesm————— _——————— NAME OF JOINT DEBTOR —-=----= ——————

Minimum Rate Prising, Inc. N/a

ALL OTHER NAMES ~-—-——— ——————— ALY, OTHER NAMES emm=———=———==rmseh=e

: N/A '

None

§0C, SEC./TAX I.D: NO, w==mmm==o=t 50C, BEC./TAX I.D. NO, mem—===-——r=

22-3485800 3 L ¥¥laN N/A

STREET ADDRESS OF DEETOR ——==—=r- -|sTREET ADDRESS OF JOINT DEBTOR -~—=~

1%0 Commerce Road N/A

cedar Grove, NJ 07009 . :

co w—————— TEL={973) 857=4200]COUNTY —====""" TEL- N/A

Bssex N/A

MAILING ADDRESS OF DEBTOR sm=w==—~ MAILING ADDRESS OF JOINT DEBTOR ~r=

150 Comnmerce Read N/A

cedar Grove, NI 07009

LOCATION OF PRINCIPAL ASSETS OF BUSINESH DEBTOR ~ ————

N/A

ng R b o > = P Pt L L LT Ll ol G0 W9 WY e e o s okl Bk B B B D YR A

Debtor has been domiciled or hes had a regidence, principal place of
busineas, or principal assets in this pigtrict for 180 days
immediately preceding the date of this petition or for a longax pa

of esuch 180 days than in any other bistrict. C Emeed
e ———————— e TNFORMATTON REGARDING DEBTOR —=www=====r— e ol
TYPE:  Corporationt NOT publicly held CHAPTER OF Bmmﬁmm
NATURE: Business UNDER WHICH THE PETITION o9~
A. TYPE OF BUBINESS I8 PILED: 11
other Buzinssy FILING FEE

Attached :
B. BRIEFLY DESCRIBE NATURE OF BUSINESS —————— o e -

Rezeller of telssommunications sarvices

ETATIETTCAL/ADMINISTRATIVE INFORMATION=== ATTORNEY NAME (8) /ADDRESS ==
Debtor astimates that, aftey any exempl Louis Pashman

.{property excluded and adninistrative
expenses. paid, NO funds will pe available} Bar FLP=-1009
for Alstribution to unsecured craditors. PASRBAN STHIN
48 Essex Street
R - o e e range ~- (sard code)- Backensack, XJ 07601

NO. OF CREDITORS 100-199 (4)
ASSETS (thousands) 10,000~9§,999 (%)

LIABIL. (thousands) 100,000-over {7) | (20x) 488-8200 .

NO. OF EMPLOYEES 0 : &8 o %
EQUITY SEC. HOLDERS 1-19 : (2) 0o, W \
e popsups e e e THKIS SPACE FOR;COURT THE QNDY
g W 9’4‘3}‘

TEI LY
"i‘ﬂ%
e
Lol |

~
-
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CERTIFICATE OF SERVICE

1 hereby cestify that a copy of the foregoing letter was gerved on the following parties of
secord on Aptil 2, 1999 by facsimlle, Federal Express and U.S. Express Mail by sending the
facsimile copy to the facsimile machine of the recipient, placing the overnight courier copy in the
possession of Federsl Express and depositing the mail copy in the United States mall, postage pre-
pald: -

Carla G. Pox, Esq.

Tennsssee Regulatory Authority
460 Jamas Robertson Parkway
Nazhville, TN 37243-0505

L. Vincent Williams, Esq.

Deoputy Atomey General-Consumer Advocate
Congumet Advocats Division

Second Floor

425 Fifth Avenue, North

Nashville, TN 37243

bl oy

Sareh B. Colley G
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APR. 1.1999  3:23PM FCC CCB ENF DIV @(202) 4i8-7223 ' NO. 368 P.2725

RUBIN, WINsTON, DIEROKS, HARRIS & COOKE, L.L.P.

A REQISTEAED WMITED LIASILITY PARTNERSHI? WNALUDING PAOFEUSIONAL CORPANATIONS
ATTORNEYS AT LAW
TeNTH FLOOR
183838 NEW HAMPHRIRE AVENUZR, NW,
WARRINGTON, D.O. 20036
(S02) BS1-0B70
Fux: (202) 420-0857

March 26, 1999

_
Ms. Dorathy Attwood, Chief
Common Carrier Bureau

Pederal Communication Commission

445 12t Street SW - The Portals
Washington, D.C.

Dear Ms. Attwood:

Minimum Rate Pricing, Inc. hereby submits this Compliance Report pursuant to
paragraph 9(r) of NAL/Acct. No. 816EF001 for the period January 16, 1999-March 16, 1999.
During the repoxting period, MRP has not engaged in outbound telemarketing of Long Distance
Telephone service during the reporting period. Accordingly, MRP does not have any material

matiers 1o report regarding the obligations of the Order as they pertain 1o such marketing
activities.

Duyring the reporting period, MRP provided marketing services to Flat Rate Long
Distance, Inc., a third party engaged in marketing long distance telephone service pursuant 10 8
business format relying on general consumer advertising designed to elicit inbound telephone
responsé to an 800 number. MRP provided operator respanse, account adminisration and
marketing services to that Company. On Pebruary 22, 1999, MRP's parent company Discount
Call Waiting Inc., acquired Flat Ratc Long Distance and continyed these operations based on the
same inbound response telemarketing format. Encloscd for your information is a copy of the

general circulation advertising being disseminated for this product and a copy of the
telemarketing response to inbound consumer inquiries.



APR. 1.1999  3:24PM FCC CCB ENF DIV @(202) 418-7223, . NO. 368 pP.3725

.~

RUEBIN, WINSTON, DIERCKS, HARRIS & COOKF, L.L.F.

Ms, Dorothy Attwood
Page Two

MRP has filed for reorganization under Chapter 11 of the Bankruptey Act. As a result,
sl matters pertaining to the Company’s operations are subject to the jurisdiction of the United
States Bankruptcy Court for the Northern District of New Jersey. As you are aware, MRP was
successful in securing the Courts approval of the company's plan to continue the voluntary
payment provided in paragraph 3 of the Order.

ncerely,

Fric M. Rubin
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1 ! ] apply. call for detalls of sea our {87 And condiliona brochure. © 18ed Connact Fres, ing,

P P R

_(_?‘d“ now and find owt how much you can save! Operators are }slauding by 9AM-9PM ESY, 7 days a week:

L4
.
'
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L . .
‘.,
7 .
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' INBOUND SALES FINAL REVISION

Revisod 3/15/99 130 pm fas |
ConnectFREE Seript
Greeting:

Hello, thank you for calling Canngef¥res, the only unlimited long distancs compapy-Mysameis
™
Can I bave the ealler code # in thz bottom left hand earmer of your ad, . andwhodo have the pleasyre of spaaking with?

And your M E1ephons humber is?

MNot= Cannot move forward withost i)

Whaz was It sbaup the ad thaj caught your Aintian? Greatl

Weuld you like o hear baw the program worka?

Adcfon; Tf customog 1ay; yeq a7 Its aboup A58 cant” go to 6,9 apecin | muaga sflor.

Grent! With ConneetFRER, you can maks unlimited Somestic Jong dlsuazce calls for ane low peice Including free m-site fong distanes, ao billing
f221, no per minas charges, and free direciory asslstance. Shall T conrinns?

May Thaveysurzipeoded ]
QUALYFIRR:

Tmematjenat Usage
Andy how much do yau owrsatly spend on Jorg distanca per month § r 4—' [_' J (IrGivsn)
And thar's your toml loag distonice for all your lInes, eorrest? (GET ANSWER YESNO]

To Detormins Usaes

Customer says: | dan't know puy geage.

Respond: Thac's fine fir/ma'nm, uniil you lock Jf up In your resards, woyld you azslmars yous survc papse 03 S5 1 $50, 350 to 5100 or $150 o7
marle.

Nare: Yan mutt gontipsic disgussing their previews moaths xycga uptll pusiamer grved you qﬂgm.

Action: Tfusags U bower thpy 51205 minimum plan; compater wil] gp ta Rehwpeal Rridg= 6 1,

Cumomer sqpn: T Ll have np lgcs how tuch [ spond per month

Action; Algr3 unwml n!mg@n to get wiazk, gy vo Fxit Wprell

Cus?ommm“l spend over 5150, .

Action: Computer goty & Rebiwix) Brideo #2

Vi not interaatad. go to Exfr Upsell

ZIP CONE:
Tathat 2(p coda far| (o) il 1 Ok. ste/me’om, in order for me to seo I we ¢tn pravide serviesin
yout urza may I have your strest address there, including apanment number ?

‘Thonkal
(Newa: Cannor move forrard whhonl address) New: Program must mark addresy at “R" ar “B".

Super! Now , wre you caljing abous your busincas, home offics of residenes?

Cuitowcr Bays: 1am calling for Business/Mome office,
Astlon; Computer gses ¢ Rebutp] Brideing #3

Uplemited Personsl Plan:

New, whils the compuier ¢ ealeularing your wmlimitod rote, [t mp sxplain, Farooc law price, yoy ean noy moks 02 many residontiel domeatic el
a3 you want, whencver you ot and an 85 long as you want Inciyding free in-state long distanes cal)s, Theve are no billing scrylea foes, né per
minute charges, and directoyy nesistance 13 alsa free, Now, Mr/Mm. a3 you sid, you sperd § por manth, comrect? Por example
whh ConncctFREE, moke tree (3) ar four (4) Umes a3 maay ¢alls for only § , sanvenientty hilled ta your crodi eard or ghechng sceount]
Of cautse, narmal axes and gaveramens maadated cartler fees opply, but fhere are no Hiling fas¢, no exira chorpes and 46 sumpises! Da you
understand the benefins of thaynlimired plun. (If noy, repeat formula eg2in.)

§1 yes, Compnier guod fo Data Entry Resd Back.
I no, go {6 Comnact FRER. 69 sent Calling Plan C.

Ok, MiMs detoyour apeslal slustion, T can oty yop tha Joves) unreapiceed e i the squayy = 6.9 cents all thadmo. ket me el you b
tt works.

ConnoctFREE 6.9 Ceat Calling Plan (A)J____—_

Now, here Is haw it warks, all your calls ars az just 6.9 conta per mjaua out of stage and pnly 10 cents pér minus for in stase long
dlemncs, As an additjonal bengfls, We establish your accoynt 8¢ loss than yaur spending nav. You sald you tpend §___ €9

Ok, we take 25% off that estsblishing your account at§_____ worth of calling. Your minutos will ba deducead from thiz pmoimt as
you yac thom. (For Business Cystomers Only: To admmister thia supor low rare, there js & onc-fime e} up fee of just $15.85)- To
maximize your saviags, sny laRover mimitss carry foryerd ood are slywya refundablo = ya yay pever 030 anything, To lusure you
uninterrupted service, your acceunt is sutomatically recharged beforo fr rums ot ad bess of all, this 1a the lowest unrestricred s I
the country with a 34.93 feel Only riormal fmxes and govemment mondacd carrier fees apply. Do you understand how the 6.9 cent
plen warks? (Ifnot sure repear formula agsin slowly.)

6.9 Conts Por Minure ( total min.) er 10 Centa Por Minuje (total min) (informatign fap rop use, Jtnezded)

1f yes, go to Datn Batry Read Back
I ns, go to Exit Upsell

anin siatrisse \
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ConnectFREE Script
DATA ENTRY & READ
So, et rac confirm some Informatien and yav caa try owr pervieo mader pur risk frse monsy back grarpntee, ekt
1. And your mpin phans pumbsr (AREA CODE AND PEONE NUMBER) is your hame number, right?
2. And the oddress is (STREET, CITY, STATE, ZIP).
3. And tha apeliing af tho bil]ing neme Is (SPZLL OUT FULL INANIE), b1 tha yoi si/ma’sm?
If not, ask far the full rpalling of the ealler’s name.
4, And ShiMa'am irqry ynauiarized pecsen should by to maks chonges 10 YPur phofe séL, da youhave an altemirs phone number where
wa gan reach you or your spouse? (GET CODE AND PHONE NUMRER)
5. Anad your omnil address 13 (E-MAIL ADDRESS)
Now SirMa’sm with yeur servies bilked o VISA, MagterCaed, Ameriean Express, Dissaven, oytomade chockling yo
ona (1) frea mocth of service) Which payment methed would you prelee?
Choose Oxe:
If nalther paymient method js prodpead: . e
Go tp Blectronic Paymant Rabuttal Bialogoe AC D
Note: Ifcholce la DB thia verblage bax will appear: ng—0
Now Mr/Mx. wo are happy fo accommodate you, epd | welcome vou asn patentio! lang term oustomer.
Howaver, please undersand thas the direes billing computer process b et fledble aad 10 avoid any imerrupsions In
your Cannect Free servica qur involes is payoble upon receipt. As ahypys, If you're dissutisfied for any roeson you
have our 10034 30 day money back guarmmze. OK® )
ROX1 Tf Credlt Curd Completes TOX2___IT Amomarie Chacking Complate:
rdlype ? your Bans fs
MosoCred And the name of y I
- Naw, sirkna'em, I peed ymber. Do
Amer] aw, sirkna'em, I need yoyr accoun; f . Do you
Dim\:: ipros hava s cheek handy?
Dinerz Club Ok. eima'sm, what's fhe ¢haek # on that check?
And your pecotint
nomber I3 [ J
And your explration Now. look oc the bartom of that chack, énn you please give
dnte is; r i —[ J r l J Mo yaur aecaung #1
ATd s curcholders nameas It agpeary en e curd b Ok, plegso read ofY the egher large group of numbers
L 4] minus the cheek § - they shorld be the numbers {1
Nolte: If crexdit card narme Is different from the catier, ’gy: berween the cohmns.
And your rclaticnship to tha cardholder is: fT | | [ [ | L LJ
J Now, for your own recard kesping, pleass void ont thet
check
gceg{t’n’;o:ﬁ;’fnﬁl:hé? Qpé‘:; haﬂ’mefmswoma#c checking optton. 1m0 And the namo on the accouns as B appears an the chieck:
[ |
Combination: CC/Debit Nete: If ehecking account namu Iy different from the
eallor, 1ay; And your rslationshlp 18 the peraen ‘s name on
the eccount I:
If nonse on tha eheeking necon iy not the gponte, offer
credi cardl option. I no eredy enrd = offer direct billlac!
[ EOX 3 I Direet Billing Complete
ow ia your direct billing address the same a1 we disspased?;
yos no
1f no, get propec billing nddreas:
Prenaiption for Ordey Conflirmation ; ;
OK. Mr/Ms, now all 1 neod ta 4o 16 activate yayr ConnectFree Servieaand mail you & wazem copfirmatian

- s
i3 to canfiom the mformation we Just wegt over. ] will be taping it for accuracy, se pleass let me know if the infarmation | have Is
correcy, 'l enly taks a minute. Before we begin do you have ony questions?

Note: 1f eplla'statos at any Foins they sre-»gt Intercsicd Sq long djatance, £9 ta 3k ypell snript.

0ADOCHEXOFFICEN rkattag\Drop Dend Fi{a 2N OUNIACorneaP mnbaomdacrind.dos



APR. 1.1998

3:25PM

FCC CCB ENF DIV @(282) 418-7223 NO. 368 pP.9725
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revised 3/15499 1:30pm a3
1" Rebuttal Bridging 1
(| Ungo Lowsr Than 1255 _ |

ZIP CODE:
Ls sht Zip Code for [~ eay]. — [ (iale) 0 Groat, zad whes i yorr strear addross thers, including
apartmen number? | —JThankst

(Note: Cannpt move Jorward without address)

Now,MeMs.______,are Yoy ealiing sbowryour buslnise, home office, or residence?

Custamer Says: | o epliing for Businssi/hore office.

Minimum Unlimifed Personal Plan

OK, slrimp’cm the [owest plo we hqve avallsblo @ $12.95/month and yey ¢an maks ll the calls you want, whenayer yay wans, opd wik a2 lang ps
you want, Ineluding free insmie long disancs. There &re na billing servicy f203, 1o pe7 minT;e cherges, and dircctory assjaiancs is ol=o free, Now,
Mr./Ms, o8 yeu said, you spend § per month, Correct? With CopneciF REE. meke thee (3) or fonr (4) simes as many calls for
only § 1255, convaniently b{lled ta yaur éredis ¢ard ar checking recouns, O courss, normal txes and govemmens mendajed caier s apply, but
thére Art na billing feea, no oxra eharges ind no surprises]

I yea, ga to Data Entry Read Back
Irpo, 2910 6.9 Copt Plan (B)

ConneetFPREE 6.9 Cent Calling Plan (B)

OK, slrina'em because of yapr spectsl ahustlan, 1 san effer you the lawax Rnqatr]sted per minyte vaxe 1n the cayamy. Now, hers Is haw [t works, ©
your calls ara a7 jwst 6.9 cen per minyi ont of stas hat's ayer 73% oB ATRT's Basle Rates, and {n-state Jong distmmee gallu are Jusp 10 cents per
mingm, We satablish your accrunt pt $16.00 worth of calling. Your mingxcy Wil be deducssd fram shis araounk o3 you use them, To mgximiza yau
svings, any laftover minuges earry farward and ore elways refindable —sa you naver jase eything. To insare your eninterrupeed service, your
account iz autametically recharged hefare it runy out and best of 3%, this & 1he lowes; wmrestricted rate in the eoanyy with & §4.95 fee
Only norme! maxas and pavernment mandated carrier fees apply. Do you urderstand how the 6.9 cent plan warks? (If net sure repea’
formala agaln slowly.)

1r no, go to Exit Upsell
1 yas, po to Data Entry Read Back

0:\DOCS\EXOFFICE\Matketing\Drop Dead File 2INBOUND'6 Sinboundseripr2 reh 1.doc
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INBOUND SALES FINAL REVISIO®
tevised 3/15/99 1:30 pm las

ZIF CODE Rebuttal Bridging 2

Over $130 of Usage
T that ZIp Code o [—(5%7] — [ JEER " Gres. 1ad whit s your swece sddress there, including
apariment mmber? [ — Thanks!

(Nota: Carnot mave foryard without address)

Naw, Mr2Ms. , bt you celling about your business, home offics, of residence.

Custoruer Says: 1 am calling for Busingzt/home affice,
Actlon: Computer goes $9 Rahutt] Bridging #

This eupromar spands over $150.00, responds:

Ok Mr./Ms ene of the inirial requirements for theyntimited plan is 8 meximum usage of §150. Sinee yoy excoed this
tmoant the best way ] aan service you today ls through eur specil usege plan, Thete ars no poniriet, na lang-ferm commitméns, or
discounts that never deliver fhe 2qvings thes you were promised. With us [0s simple and inexpensivo at 6,9 cents per minige, That's over
75% off AT&T's Basic Rajed td it it tha lowest unresrloysd rate in the countyyl Al convenfently biljed 10 the credit card of chesking
accognt of your cholce, fef me t21l you how It warks.

T

ConnectFREE, 6,9 Cents Calling Plan (A)

Naw, here is how it worka, sll your calls dmm coTXs per minuge for i soare long
disance. As mm sdditions] beneft, we esablish yoyr nccojmt at leas than your spending new. You said you spend $____, carreett
Ok, we teko 25% off that, esmblishlng yeur account at § wotth of calliaa. Your minutas will be deducred from this amount &3
you use them. (For Business Customers Only: To administer this tper Taw ke, thoro is @ ene-fime sef up fea of juzt $19.95), Te
maximlzs yoyr saving, mny lafloyer minuees earry forward rnd aro alays refuyndable ~ s0 you néver loss anyshing, To Insure your
unlnterupred service, your ascount is sromatically recharged befora It runs oy and best of ell, shis is the lowest proestricted rate n
the courtry with a $4.95 fee! Only narmal 1xees and government mandated earvicr fees epply. Da you understend haw the 6.9 cont
plan works? (Ifnot sure repeat formula again slowly.)

6.9 Cents Per Minuee (ot min.) or 10 Cents Per Minute (tofal min) Ej (Informarian for rep wss, if'neaded)

1f yes, go to Dnta Entry Read Back
£ no, go to Exit Upsell

O:\DOCS'EXOFFICE\Marksting\Drop Dead File 2INBOUND'S,9juheundscripe reb 2,da¢
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INBOUND SALES FINAL REVISION
revised 3/15/99 1:30pm Rs §
Rebnttsl Bridging 3:
Buaiyets, HonwOffics Uner

Note: If customer & a home effloe or buslnese wser, refpond:
. The unlimited long distnce offer with FRER fn-stpes |ong distance catling is a residential plan only. Bat, dua to your special
siniation § can offer you the lawest nreatricted rats in the coumtrys 69 cents all the time. Shall] continue?

HOW:

There i N0 cONTACT, ho leng-term commitments, or discounts that naver delivar the savings shit you weee promised, With us k's simple
and inexpensive nt £ ecnts por mhnwte, That's over 753 off AT&T"s Basic Rateal All convepiently bliled ta the credls card or checklng
gecowrt of your cholee.

!
ConnectFREE 6.9, Cent Calling Plan (C)

Now, hore is how it wozks, all your calls eré &t St 6.9 cents per Minwno oyt of siate and only 10 eents per mingts for in stans long
distance. Asan additional bayeflt, we extablich your acconnt at legs fhan your spanding now. You said you spend §__.._, corract?
Ok, we ke 25% off that catablishing your account at § worth of ealling, Yopr minutes will be deducted from this amount as
yen usc them. To adminiater this super low ra, there 15 2 one-sime ast yp foo of Jus $19.95. To maxlmize your savings, any kftoyer
minutes oarry forwad and are always refundoble — po you naver loce pnything. To insure your unintermupted servics, your accoums it
automatically recharged before it rums out and bost of gl this is the lowes pnrestricted rate in the country with 8 §4.93 fee! Only
nermal raxes and gavernment mandated carrior feos apply. Do you undersund how the 6.9 ceat plan works? (Ifnos aure repoat
formula again slowly.)

6.9 Cenps Per Minuts { total min,) [: or 10 Cents Per Mimite (total min) [: Cinfermation for rop use, £ neaded)

Ifyor, go to Data Entry Reed Back
1l no, o to Exit Upsell

0ADOCS\EXOFFICEWMarketing\Drop Dead Fils 2INBOUND\S.9inbowmdseripi2.reb 3.doc
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INBOUND SALES Inhound Pacer Stand Alone Seript FINAL VERSION
Revised 3/15/99 1:30pm s €

Introduction

Now 857 preferred enstomer, you're entirled 10 PREE Motoralw/NEC pager with eme month of FREE ynlimiled pegingl The
pagec s FROE with & ans fims scthrprion snd shipping fes of ealy 323931 Alter your free manth, e *L e } Yau
PN'Y gh:nﬂ"éml'ﬂrﬂﬁ paging for $3.95 per month or epnce] & sy time, and the pager is our gift. Would you llke one?
agor Qu

DATA ENTRY & READ BACK

S, I¢t me conlirm sama Infornmtion and yau can try our servies naties our riak irse manty b X guseantss, ok?
. And your muin phonz pumber (AREA CODE AND PHONE NUMBER) s your heme npmbor, fight?
, And the oddress ia (STREET, CITY, STATE, ZIP).
And the apelling of the bllling asme is (SPELL OUT FULL NAMBE), is thet yoy slr/rn’am?
I not, aik for the Mol apslling of the eallar’s pamo.
And the daytime number hps you can be reached ot ix: (AREA CODE AND PHONE NUMBER)
Ang your e-ropil oddress {5 (E-MAIL ADDRESS)
Now SirfMa'am with your service billed 10 VISA, MasserCard, Ameriean Expeess, Discover, aptomaxie cheeking you ean racelys a banus of
e (1) free manth of servicz] Which paymens method would you prefer?

N

|
'

Cheass Opse:
¥ nefther payment smanthod (s produed: cC
Qo to Ricstronic Payment Rebutinl Diplogne. ac @
Neyet I ehoice is DB thia verhiage bax willsppear: [):
Now Mr/Me. wa arg happy to secommodate yau, and I welcome yau ps g pornglal lang term customer.
However, please undersand thet the direct billing computer procass s aiat flexible and 1o ovald pny leermuptionatn |

your Commecx Free ervice our lnyoles is payuble upon receipt. As always, if you're dissatisfled for pry sessan you
have adr 1009 30 day money back guirsates. QK9

BOX Tr Credit Card Complate: ’ BOX 1 Tl Autamatic Caccking Complets;
ERiSLCO0l Thge And the game of your Bank |3

MagerCand

Visa

Arnerican Express Now, rliima’em, § nesd your acsqims number, Da you
Discover have acheck handy?

LT

Naw, lock s the botigm of that ehack, can you pleass give

[J [ I J me your accouns #7

And the cardholders rame as it appsars on the card [3:

And your explration
dage Ja;

Dincra Club Ok, sir/ma"am, wher's the e[jsck # an that check?
And yeur pgcoyns
number i3: r |

Ok, plcq:le read off the ather largs group of numbers
[ ] minys the check # - they shonld be the sumbers In
Nota) [f eredit card name i difYeran: from tha callar, say: between the collimns.
And yorr relarionship 1o the cardhofdar is: r [ | L ] | | [ | |

L l

Naw, {or your own record Keeping, please vold 09 that

cheek.
I card holder It not the spouse, offar outamatle checking oplion. If mo .
chocking account— Oaﬂlpf:rm }?{{”ﬂgl 8% v And the name on the acapuns a< it eppears on tho chavk!

Combination: CCYDebit Card Notes I chesking acaon name 8 fiferent fram the

cotler, sa: And your rslptlonship ta the person's name on
the acpount is;

I nonts on ke checking accaumt b not the spoidé, fer
erailly oad epllon. {f no credlf eqrd -~ offex direet !

[ BOX3 T Dire<t B{lling Complete
Now 13 your diect billing addrs) the 3ame 35 We discumcd?

yeos na
1£no, gor proper biliing address:

0:\DOCS\EXOFFICE MarketingiOrop Dead Fllo ANBOUNDPrierstandaloned doc
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INBOUND SALES Inhound Pager Stand Alone Seript BINAL VERSIO!
. Revised 3/15/99 1:30pm Ing

Ersperntion for Varifestion:

OX. Me/Me. , faw all L nesd tn do to acslyars yout FREE pager ju w0 verify the informatian we Just weng
aver. ] will be 1aping i Tor accarecy, Vi1 anly bike a minute, Before we begln do you have sny questions?

LOURTESY CLOSE: OK Mr/Nm. , hank you Tor calling i today, JTyoU Nave ey other questions
. reganding cur sepviesa in the futyrs, please call us pack et = (1-877-274-3732) or vish aur wehsite -
- | WWW,CannectPree.com. Have e piceday.”

OADOCSEXORTICEM sckoting\Drop Dead File WNBOUNDPgortsndhionel.doc
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INBOUND SALES FINAL REVISION
revised 3/15/99 1:30 pp las 8

DATA ENTRY & READ BAGK
RS —

8o, tet mo confirm some Informatien and you can bry our service ungar our risk free money dack guarantes, ok?
1. And your main phons rumbet (AREA CODE AND PEONE NUMBER) ia your hama pumber, right?
2. and theoddress [s (STRRET, CITY, STATL, ZIF).
3. And the apelling of the billjng name Is (SPELL OUT FULYL NAIME), ix that you sit/ma'am?
1r aot, ask for the full apelling of the ealler's mame,

4,  Andtha daytime remnber thet You san bé reachsd o} ist (ARBA CODE AND PHONE NUMBER)
3. And your e-mail pddres b (B-MATL ADDRESS)

ew SitMa'am with your scrvice billed to VISA, MasiarCard, Ameriean Express, Discover, ausomatic oheeking you can receive 8 honysof
ana (1) free month of servicel Which paymant method weuld you prefert

Choose Ope;
If nelther paymant method ba produceds c O
Ga to Elestranle Payment Rebutis! Dinlogus. AC O
Note: 1f ehgles it DB thin vorblags box wiil nppenr: PB 0O
NowMr/Me.___ weare happy to accommedate you, and 1 welcoma you s & patentlsl leng term

Hewsver, plesse undersind tha the girect billing computer precess is pat flexible aod 16 avold sny intzriptions in )

your Cannact Rree service oor invaice 1a poynble ypoan recolp, Asabweys, if you're dlsepstafled for any teaden you

have onr 100% 30 day money back gusrmuee. OI(F’;‘m

[OX 1 ¥t Creait Card Campletes BOX 2 LT Alfamaric Cnocking Complere:

M; d And the pame of yaur Bank Is

Visa

Americany Bxpross Now, 1it/ma‘am, I nesd yeur ncoquns numbsr. Do yau
Digeaver have peherk frandy?

Diness Club DOk, sirzma’am, whas's e ehieck # o fhnt ¢heek?

Aty e (T

number is: [ J

And yaur expiration Naw, 160K 42 tha betzom of iat heek, £0n you please give

dsts is: l J r I J me your aoout #3

And the cardholders name 24 it appears on the cand {3
L J Ok, ploass read off the other largs group of numbers

; minus the check # - thay should be the nymbers b
Natc: If cradit card namsz is different from the caller, sqy!
And your relaftonship 10 the cardholder ir: ' botween th columns.

[ ] 111
Naw, far your own record keeplag, plesse vaid out that
If eard holdar it not fha spowse, offsr ontomatlc ehecking optlen, Ufno eheek
chezking account - Iing!

And tha name an the ascount sl appears on the shesks

- oDk L I
Combinefion: C ebit Note: I checking account nama s different from the
caller, say: And your valaitonship 1o the peragn ‘tname en

to ecrornt s
| ]

[f nama on tlte checking accopnt s not the spause, offer
eredlt casd option. [f no crsdir card — gffer dlrect billirg!

BOX3 1 Direct Biling Complote
Now B your dret billing address the same 85 we disenssed?

yes no
1f o, ¢et proper bifling address:

Preparation for Vqll‘lgtlnn :

OXK. Mr/vs, , naw nll § neod to do to actjvats yaur ConnectFres Speclal Pricing Plan of 6.9 conts per minute end
mall you yeur wrien confimation will be 10 verify the nfrmation v Just went over. 1 will be taping if for oceyracy, 8o pleass let ma kne
I£1t 15 carrect, it'11 only take 2 minyse. Befbre we begln do you have sty questions?

ote: If callar olnt thay ars nat Intayastad o to exit upeel] serip!

O:\DOCSEXOFFICEMarketing\Drop Dead File 2INBOUNDMta entry reqdback2,doc
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INBOUND SALES i - ipt FINAL VERSION ¢
Ravised 3/15/59 1:30, las

Privacy Mln?lcr Offer

OK MrMa._______ boforo I go, I'm required to Inform you abous Yoyt righs 10 Privacy Minder servico, [U's @ consumer
benefit thas guaraasees yaur right to privacy by stapging the thausards of sgeressive talemarketing companies who forcefully try sclling
you things you don't want and den't need! Privacy Minder ppts #n tnd to 21l the imerupdons the inconyenience you and wists your
personal ime. By udilizing faderal laws, ws conmct over 3,800 telamarkating companiea and romove your name fram sheir camputerst
This service is abealutely FREE for the first 3 months to give you plenty af time to avaluata your new found peaca. Then
PrivacyMinder eontinues to protees you from falsmarkstess &t tha annug] rase of §39.95 - less than $3.50 8 month, unless ceneeled.
Now sir/ma’m, yon no longer want to recelve thete types of annpying enlls Ak hame, do you?
OXK. Grent! Sheuld wo start your FREE trial of PrivacyMindsr today?

Note: If eustomer wrants to end the call: G to Coyrtegy Close, o o

Decislon
Yeu No

It the ealler has an e~voail or computer the fallowing question zerecn will pop up,
Quartlen:

SirMva'om wonld yeu 11ks 1o Rear bow you can receive Ingermes aceass at ane af the Jowest rages fn the couniry? Yes§1 No 0
i y2spn ta Intornet seelpe, 1 np eoajiug

Pager

Naw, n3 a preferred enstomsr, you're entided ta a FREE motorola/NEC pager with one month of FREE unlimited pagingl The
pager ls FREE with a sne time actjvation 9nd shipping fos of qnly 529.951 After your free month, the pager’s yours to keep!
You may continuo unlimited paging for anly 85,95 per month or cancel 8t any fime, and the pager ks owr gift. Would you like
one?

Pager quantity

Note: (ifyes, ropond: OK, Is one enough?)

DATA ENTRY & RRAD BACK

Sa. 12t me confirm noma {nformatien and you can try ome servica ondsr sur risk free money back guarapnsss, oh? .
1. And your mejn phone number |3 (AREA CODE AND PHONE NUMHRR?) And ti3 i yaur heroe or businezs namber, right?
2. Axd the addrecc is (STREET, CITY, STATE, 211,
3. And the spelling of the billing nems {3 (SPELL OUT FULL NAME), is thas you sirma’am?
I not, ask for the Ral| ppafling of the enller’s name.
4, Andthe daydmo number thag yos cun be reachzd at &: (AREA COPE AND PHONE NUNBER)
3. ANRd your e-mail sddreas is: (C-MAIL ADDRESS)

Now Sie/Ma*am with yaur service bllled @ VISA, MasierCard, Americon Express, Dlacaver, aaamatle ¢hosking you can receive o bapus of one (1) frea
month of servical Which payment methad would you prefor?

Chopso Onet
H maithor payment mothed ts Prodncsdi cc o
Gbo to Efectronic Payment Rebuttal Diglogus. AC O
Noto: 17 ¢ltoleo [s DB this vorblage box will appear: bp O
NowMr/Ms. __ weare hazpy © ascommodate you and [ welcamys you as o pomnclal loag term eugtomer. .
Howeyer, please andersand that th éirees hililng caamputsr pracess is net flesible and ta ayold eny latermptions in
your Concect Rres serviez our invoice is payable tpon recalpr. As slways, if you're dismdsfied far eny pagod you
have our 100% 30 day mansy bock gusraniee, OK?
. BOX ] 11 Crodlt Card Camplete: BOX2 Ir Antomaste Cliccking Camplofa;
A Enter Cand Tvog And the namz of your Bank {a
MaaterCard
Visa Now, slr/ma'om, T nesed your pecapne nymber. Do you havs a check
Amorlcan Bxpress handy?
Dlscover Ok, wi/ma'am, whas's the check § en the check?
Diners Club
And yonr account
number is: [ J .
L Now, look pr the bomiom of thot ohesk, ¢an yay please give mo your
And yous expiration weounti?

o L L] |

d the card . is: .
And the candholders namo as kk epres on the cand s Ok, please read off the pther largs grovp of nurnbers minus tt
L | = In berween the colons,

Noes; If cradls enrd name (3 different from (he ealler, 3Qy:
And your relatiorskip to the cardsoider isi:

New, far your own reeqrd koeping, please void out that check.

L . ] And the namg that eppears on the cheok 1s:

If credlt card Is for othiar than the sponse, offer chécking account opllon. U

no checking apcount — offer dlrget billingl Note: If checking aceount hama is diffarent from the ealler. yay:
d your relatie) 's nama on the 13

Combination: CC/Debit Cord

U nams on the ghasking aueount iv not the apaiss, Qffar eredit eord!
plien [fnocredit card ~ offer direct hillingl

O:ADOCS\EXOFFICEMarketing\Drop Dead Fllo 2NBOUNDexicupielserip.das
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OX3 If Direct Blling Complets
ow 18 your direct billing addresa ths £xm# a3 wo discusacd?

yes no
It no, get praper blitng address:

Mrlﬂon fap Verifjestign:

O Mr/Ms, ) , now sl T need 1o da to nstivese your ConmectFrpa gervicss and mall yoy cur writsn
confinmetion will ba 1o venTy tas Infagmation we just weat over, 1 will be taping k for aceymacy, 3o please lexma it I3 carrest,
'l enly wka & minute, Befbre we bogin 4o you have any guestons?

COURTESY CLOSE: OKMr./Mrs, , thank you fot calling In todey, I£yau haye any other questlons regading our
serviess in the future, pleass call us back ax: (1-877-274-3733) or viait our web sitd a8 WWW.CennectFres,com. Have a nice day.
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NOTE: FRESS PLAY AND BEGIN RECORDING! Just road and let the cystomer confirm that the iaformatfon is coproet.
Long Distance Introduction |

Q.K. now, } will be reconding this call 1o Insure secarse ordey Ay OF JOUr CORMeCIFTSe rder, As we discussed you will recolve  wrinen
confimation rmdng all your teiens ju Writing, Shauld you have gy questians sfter you review this infarmasion, Juss cal] our Castomer Care
Center for oxxistance. Naw joday [5 (N¥ame ofdav, z.¢ Moaday) (Date; Mornh, day, veng) end you have called i recsiva the Cornest Free:

Unlimized - Speciat Usage Plap A NN

Peraanal Plan
Dare

Now, Mr/Msx. _____ yeuredlsr sods fromthe od is # s sorrec?? Clreput

1. Now, do yoo havo the aatherlty to apprevs the earrior chaage'l Connact Rrep?

2. Apdare yam nuthorislag ths change of your Jang dlstanse carrlor o Connecs Froe long dlatanes fram ysur currsat carrior? |MUST
GET RESPONSE} -

|

1 ISP Introduction

OK. naw, I will be recarding this call ko inaure nzcsrme rder engry of your CoanseiFres order. As we discyssad vap Wil receive 8 wrinen
cenfirmmico stliog ell your terms in wrliing. Shovld you have uny quesjiang pfier you review this inforration, Juss ca'l eur Cyitomer Care Cepter

for assistonce. Now oday |s, Nama a and you have called 1o recelve ConnectFree Servl ED
/i Cammetdnco i T

Now, MroMn. ____ your eallor ecde from the M is # , comweet? Grex!

Ok, MeMre, + 1just wented o canfirm that you'|l be reteiving interet access {or:
D 51053 per month prapald for 21 moaths ($229.95) with 2 onetme activation (ke of $13.93.
or

D $13.95 per month with p anetime actvaslen fes of §13.95

Includad Is our 1003 mangy buck guoramtee. And, If vou'rs dissasistied n any time wishin your first 30 days of service we'll refind 100% of your
infemer accast fee, na queatiions asked.

Now, you'll s receiving written canBrmaezion with your sam-up kit withip the oexs 7 days. Included, will be averything yqu need so make your fint
cennecglen quick and sasy. OX? [GET ANSWER]

F ALSO LONG DISTANCR ASK:
1, Now, do yoa hava the authariy 1o approve the corrler chaage to Coanect Frea? {GET ANSWER] -
2, And arc yau sutharfzlng the ehangs of your Jang distanse currier o Conaact Free long dlstance from your carpent earrior? [MUST
GET REPONSE] i
. [ [}
Billjng Data & Read Rack
RESIDENTIAL I 8

1o OK, naw, your nate i, f |

And the heme phone blll pomes In your name, corre?
F[ Nate2 B vauy susiomer B anyena afker than e Gwner praie phana BHTSr Their spovse) you mist tke Naw & thera anygne olen flin ngods ';l

be Invalvad In this decision besldes yaursetf? (If Yer, you must got e éther pertan’s Apprayal)-
BUSINESS

1b. OK, now, your namo ls. [ |

And your Gtle im [ . ’ i

lj Note™ [fyour ensiomer 5 myqne other han ihe oomer, spanse, peIqers, vies president, trpasurer, eontrylley, o CEQ yon mHef male: Nawr In J
»_thara Anyone elss that needy to ba tavolved (o this decklon hestdas youranlf? (If Yes you must ges ths alher persan’s appravall. !

2 Your Miin Telephone Number is: )

al Number
21, Theexactbilling onme we have far that numdet is: J
Is thac how tha nams appears on she Jocal bll?
Bifling Name
3. And the deyyime pumber we 64 resth you at 1 [ J |
Dayllmo Number

3. Now, me hilline addroas | have for thet lasation is: .

[ l

| | [0 I

[h’nu; F?-unlimh:ﬁ:lau 2 pddlanalfines only,- ¥or 69 plan T4 ,nazjiglonpl Rngs yre parmitred.

$.  And a2 yoa stuted your currant marthly long distance piaga Ig D camess?

O:ARCCHEXOFF(CEWM erksiing\Orop Desd Flio Avartficssiont mboundverlflcadoapeript.fol
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ORDER CONFIRMATION CONNECTTREE - LONG DISTANCE FINAL VERSION
Revised /12/99 12:30 pm |e
Note: Xeen Racording

Emerpency Calling Plan

Aza eumamer rswprd you'ss entitled to our Emargency Cslling Plan. Thit pign canalas of 8 10]] FRER 800 number a8 anly | 2 contq pir minute for
i callsmade 12 you and Inelwdes m 12 ¢2n. no sirekurw colling card pee-loaded wigh 30 minuwas of FRRE ealling. This packsge pravides the
eomplese pmergancy prametion you naed (o slop $3.00 eolleat salls and atlovy toved pnes an caay, Incxponsive wey 19 conlect you. With 12 cana por
minute and only a $3,95 moarhly servlee fes, the savings are enarmeus)

No, may wa actlyats yaur 30 fres minutes and (o) fres 800 number nw? (Requires A yes o 10 responsck
O.K. what phare number wanlg you like your §00 faf] free ssrvice 1o ring en? [ , l | [ l [ l r [ [ LI

Your inboand toll fres 800# sle/ms’am will pemmit yoy 1o receive calls from within:

Which ons wonld you prefer? (circle ane)
Fick One

Emergency Calling Plan Only Toll Fres 8004 Qaly 12 Ceme Col)ing Card Only 1203 Catling Coed Qty. (limit 3}

= . ] -

(Neta: §3.95 manthly service fes remaing the some for all 3 chojces)

NOTE: KEXP RECORDING
od:
Now Mrvs. you would Jike fo pay your moathty bitl with o grédit ¢prd oc usomaric ehecking or direct bljing, ¢comee?
{Requiret & y=t or no responge)
NOTE: Jastrend and let the eustomer confirm that the information bs carrecr.
B6X3 Creidit Card Confirmatton DpOX2 Autamatic Checking Confimnation
Parzr Onrd Tyng And (he name of your Bsn it
Vicn
. Now, air/ma’om, § need your gecoyne number, Po you
American Bxpress hove n check handy?
Diacover
Diners Club Ok, sle/ma’am, what's ths cheok # on thas chack?
And your occoynt
number i3 [ I
And your expirssion Now, Jook orthe 't}guom of thap eheck, caa you please give
dajois: l I I [ l | A yquraes
And the cordholdera name as it appears oa the card is; OF, please read off the other large group of numbsrs
[ | minus the check # - they should be the nembers In
between the columins.
Note: If credit card namg Is different from the calles, say;
And your r¢lalionyhip 1o the cardholder ls: l [ [ I | l I | | I
L v l Naw, for your own record keaplng, please void out thas
chegk,
Ycard holder Is not the spouse. affer automatic checking option. ¥ no the chesk:
checking account - offer direcs Millng! And fhs name on the acequns 25 I appears on the ¢
L il
Combinagion: CC/Debls Nete: I cheeking nceount mame Iy different from the
enller, say: And yaur paladeonship 10 tha person's name en
the account is:
[ ]
1 name on fheé ehecking nccount iy npl the spousy, offer
eredi: card option If ne credii cand - pifsr direct biline!
_BOX3 If Dirsct Bllling Complete

Naw 15 your dircct billing address the mame pa we discussed?

¥y oo
11 no, gez proper billing address.
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ORDER CONFIRMATION CONNECTFREE~ LONG DISTANCE - FINAL VERSION 3
Revieed 2/12/%9 12:30 pm 1as

LD Cloging:

7. Okpaw, 1°d 1Iks you to write dawn our tal] free cusioener ¢ars purber, Do you have apan? Greap In's [(977) 785-FREE]. Cugomer Cant will
ba sendlng yeur writton confirmsian prier o your seryles changs, 20 you'll have plenty of tie jo review the matzrials and make ony
mad(fieeticns you desire. The wrigsen canfimasloa will guarantee yaur:

Unlimited domostic ealling rate of § in writhe. Additlanally, 80 maintsin your rats you'll recelve nn account
segistration card ta reglstar a copy of your lang distanca phone bill fram your earrent cacrler.

2
Your 6.9 cant nterstate plan with & monthly scrvics fee of $4.95,

Privacy Minder:

R New, 23 0 custome benefit, wa'rs alsa alving you thres FREE monshs of Privasy Minder serviee. Which guarantees your privacy sthama by
=opplog tha thoysinds of aogressive telemarkering companies that &3l and interrups your persana) time to gl you things you don’i wang. By
ytiifzing faderal laws we 3% canlier over 3,600 t2lemarksring companles and njove ypur name fram thelr camputors menth afior manth. Thls
servles i absolutely FREE for the first 3 monthi 20 you can enj6y your nes found peacs, Then itcontinues 1o protet you from
relemarkspers as & cox of ealy £3.33 p month, billed enpually unlasa eanceled.

Now sirAna’m, yoa no lopgor want ts receive thess gypes of annoying enlls at homs, Jo yoo?
O, Grentl Snonld we stars yasr FREE tria) af Priviey Mindor tedsy? Yes L3 Np O

oto: This questin nly as an upsell to LD ealle

Quastlon: Sit/Ma'am wou)d you like jo hear how you can reccive Inemex gecess atens of the fawest rtes in the copniry? Yos 3 No O
¥ Yaw: Compuser gaas 5o ISP sersen. JFNe: Contnue.

Pagors
9. Finally, es a prefemred eustomer benelit you're entitied 1o a FREE Motors!s/NEC phger with pne mongh of FLEE pnlimired pagingl The prger
d |

13 FREE 33 a cugamer rewtrd with & one gme activstlon end shipning fee of only $29.951 ARee yaur free menth,
You may continys unllmited paging for 59.95 per monch, or concel srury thne. fad heep the puger an aur gili. Wenld you 1iks ane?

Nater (I yes, respond: O.XK i onscnmugh)? Pager Quameicy:
Summa »
For Credit Cord ,Chacking Acegunt spd Dirsct Billing. oxplain to t] Customer tha fallewing:
QK Mr.iMrs, the chargos the: wii be applied o your grodis card or gutamatlo checking oy dlrsey bitfing today are:
Your recurring manthly eharges conslar af; 1) Ualimired LD er Specinl Pricing Plan: S
' 2) Yhs Toll Vree Emereency Calline # ard Cend far: S
3) Moantniy Jolemet sccess fee oft s
Yonr recurring moarhly tota] charge I | S
Your Qne timo charga conglars aft 1) ing F 69 Plep of s
2) You r tho Pager: S
3) The 1055 &;_f_mnlh.[u.'imﬁ.ﬂ&mmw_'d_ﬁ_'
21 mopghs which tetals: 5
4) Anintmnetactivadon fee oft 3
Your aps tims toga] charge bs: S
The tota} amonng ts te eharged to your ¢redis card/anfomatic chacking will ba S PlmaTmxm
Far Unlirajted Colljaz Plag, 2ay:
1. “'P,l‘:h»: M:]JMrt. each month yau'll pet your Connect Fres stztement for rview seven days in advance of any charga or
wil,
Far ConnoctFALL 69 Cont Calling Plan, tan
2 Now,MrMre_____ youwr 69 ¢ rechargeable amount will get raplenlshed whengver your gesqunt has oaly 20% left and yoyr
monthly samtemont wili reflect ol ascount demil
Faz ouromane checding must verify Fod foliceing:
And justto cenllrm:
1. The name an the aceount that the charge will by wishdrawn from each month s . Catreet?
2. And, Mr/Mim. monthly ongalng nutemotic paymentz will be deducred fram your
aceount fer &5 long us you remain cn opr acrvica? OK? (Tequires a y&a or nd reaponse)
Qasine
Naw, Jast for Idensification purpases when you call i, can T have yeur Soclal Security § 9 (T I-rri-rtrJl

If customer refuuses my, wiy 1 Just have tha list 4 dlgits of your Social Becarity #7

If cyramez sull) refusss say, 13 the menth tnd year of your birth ok? 1fno, Jus candipye. -1 11

Asaremindsr, Mr/Ms. |, your ConneefFREE charges wifl appear on your aext (¢haoso one: credit capd/bank/djrect hilling) socdtms
statement, with ogr guaraniss that if yov ore ever disatisfied within your flest 30 days of mrvies, 100% of your domestic charges will ba eredimd ta
¥oq, no quesgans nsked. 1'd f[ka To Raw thank you far calling in todsy ond before 1 go I3 there any othor way | iy service you? O.K. Thanke pnd
Woleoma to ConrectFroal

Progrosming nota: Tha computer must call up diibar Veredh eard™, bank®, or “dirscr BUIag™ in the last paragraph
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Pager Verification FINAL VERSION
ORDER CONFIRMATION (Stand Alone) Revised 2/12/99 12:30 pm 4
now! Just v t the custome; that the infa
Intreduetions

Now a5 the last procadins for the Quality Conmrel Degaviment here at CannestFrea Leng Distince, Ine., Lwll] bé recording thia
Sall mday o Ingure Acgurme order enbry, Now IS 140500 W gre apeaking i3 1o reconfinm the detmils you called sboyt wday, (Name
of dv, e.c. Monday) (Date: Month, fav, year) with ma (fizst and lnst ngmo) in erder 1o reseive n FREE pagar:

owe: [T T 1]

T just wanred 1 eanfirm thet you'll be reeelyiag 4 FREE Motor]a/NEQ Pager 4ad! ens month of

L]

0K, Mr/Ms,
FREE wlimited paging,

8 one-time

2l hon and sippiag foc of only $20.95 w1 ongeing paging fr1us 9,98 per manih, 4+

BILLING DATA
RESIOENTIAYL
1. OK, now your neme Is
{ ]
2. Ypur Main Tolephone Number is;
I I O A
Mam Numther
23. The exaet billing nhme we bava for thas humber ia;
1o that how the name appzars on the logal bill? I l
" Billiag Name T
3. And the daytime nurabar we can reach yeu at is:
NMEENEEEEEN
Daytime Number

OADOCS\EXOFFICEW arketina\Drop Dead File 2\verification\pagarverification.doc
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Pager Verification FINAL VERSION
ORDER CONFIRMATION (Stand.Alenc) Revised 2/12/89 12:30 pm $
NOTE: KEEP RECORDING
Payment ; .
Now M'.JM"—.—.—E“—J“" dld smre thay you wold Iike to pay your pager chasges with a ¢redit card or
or gprect biflin,
(Requires 6 yes or na response)

NOTR: Instread apd ot tho comtomer eanfivm that the jnformatiop 1s correct.

s T 1]

And the cardhaldars name as it appears on the card is;

L

Note: If credic card mame Us different from the caller, say:
Andyeur relationship iv the cordhalder Is:

[

If card holder Iy nos the speuse, offer nutomsadic chacking option. Jf no
checking accating - offer direct Miting!

Combinafion: CC/Debit Card

SOX ] Credit Card Confumation BOX2 __ Automatie Checking Confirmation
un Oy Lvoe And he nme of your Bank i
agarCard
VI '
A:erlcan Express Now, BFTMA W, § NacH yan: evouny number.‘U-T;ls
Discover have 4 chesk handy?
Din&rs Cwh O, sirma'om, whar's the check # on thas choek?
And your pecount
number in
And your expiraton Naw, ook ot the bogom of thas cheok, ¢na yau pleass give

N3 your accoipi #7

Ok, please redwr ] ()1 ﬂ'&m‘ﬂan
minus the check p = they shauld be the numbers {n
between the columns.

LT P TiT]

Naw, for your own recard Keeplng, plenie vold ot shat
check, .

And tha nams on the acsounr as k appaocs onf the check:
| |

oy If chackijg account nine 13 diYarent frons the
eaflsr, sgy! .JJnd_yaur ralattonslifo 1o the perapn's name pa
e

U name on Lhe ehacking agcaunt is not tha rppura, offor

eredit eard optien. if no credit card = pffar dirgct biliing!

BOX 3

1f Direct Blilling Complets

yes no
1£no, get proper billing addreas:

Now 1s yaur diceet billing addreas the same a3 we discussed?:

Summary of Chargas:
Rer Crsdie Qard, Checkine Accaunt and Dirsct Billing, oxplabn to the Cusvamey the [allaning
OK Mr/Mrs, the charges thas will ba applied 1a youe aredie eard ar shecking pecoumt oe direct bllling aday are:
Yoar ly charges gonsist oft 1} Unlimil iol Prcing Plan: S
i 2) The Toll Fpea | allj . s
3) i acecss fon off S
Your recurelng monthly wstal chargs bs: |
Your ans time charee consists of: 1) The Processing Foc for the 6.9 Plan oft $
3) Yaur Astivation ond Ehipping Feo for the Pagar -
3) The 10.95 per menth Inceme} Acceas prepaid for
2| months which somls: E
) An jnemet actlvation fes oft S
Youp ana Uma om) ehorge i 3. .
The vetal amountto be charged to your erodit card/chacking acconpt will ba S FluTazs

For Unlimlt:d Calling Pian, say:

1. Now, Mr/Mm. each month yau'l| get your Conpecs Frea statamens for review sever days in advancs of any
charge or whhdrawal.
For ConnsetFRER 6.9 Cent Calling Plan, syy:
2. Now, Mr/Mm. your 6.9 cent rechargeble nmaunt will gog replenished whenever your aceount has only 20%
168 and your monthly matemeat will reflect all accouns detil.
accaunt orly yerify the foll,
And Just v conflrm, far yeur lnformastion you nny waa to wrlta ghip down. '
1. The namo qn the account thet the churgz will be wichdrawn from exch moath is: . Caroer?
3. And, Mr.Mn. , rronthly ongoing suamalic payments will Be deducied from your accapnt for a4 lang 43

YOu remain on opr aervice? OK? Iras 2 Y23 oF AQ response.)
Nate: Validutz now for ersdif suthorimtion, You must get eredit card or chocklug Acsoant sutherizntion before order is processed,
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Pager Veriﬁcaﬁon FINAYL VERSIO?
ORDER CONFIRMATION (Stand Alonc) Revised 21299 12:30 pm

Cloalapg:
Waw, Jus for lentifisasion purpasea {aad 1 protect your acoount from any unewtharized changes)
TIOLT?

can 1 pleass have your Social S ber?
Er'f—[—r—[—1——|—?$|. =1

* Ifenmamer refuses say: Ok, EiMa'om may T have Just the last 4 efigits of your Saclal Secprhy nymber?
|

1P enszamer sHll refume aay: Tynderstand haw you foel SiMa'sm remember I3 Jut for your projeetion. May T have the manth

ad d? of yopr birthdme?

A3 A rentinder, Mr/Mz, your ConnectFREE ¢harges wil] oppear o your next (chaoss one: credis
ord/bank/divecs billing) ascount satement, with our guaradtes that if you ore ever dlasatlsfled whhin your finst 30 dayw
af servics, 10024 of your domestic chorges will be eredited 1o yo, no questions nsked, I'd Iiks po now shank yoy for
calling in teday and befare I go I8 there sy sther way I moy serviee you? O.X. Thasks end Welcnme to ConneesFreet

b3

FICK
paragraph

Ing note: Tha compuiter must eoll up #iher Yeradit card®, *5ani® or Viirect Mlling™ bns the loxt

O:\DOCS\EXOFFICEWMarketing\Drop Dead Filo 2\werlficatlonipagerverification.doc
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ORDER CONFIRMATION Exit Upsell Verification FINAL VERSION S
Reyised 2/12/99 12:30 pm Jas
Nofe: s play and n recordin 1 Inst rend mer confirm tha rmation s corract,
Intreduetons '

O.K-nasy, 1 will be rscarding this calt ja irsre necumte order cury of your ConneciFREE Sarviess. As we discassed yau will receiva 2 wrinss
COATIMArISH sating ell your fervs in wyiting. Should yoy havs sy fuestiana after you raview this informatias, just call our Cusomer Care Cunger
for assimanca, Now redey is (Name of drv, e Mondsy), (Date: M and you have called ta recaive Conneet Fres:

Privacy Minder D Pger D

owe: [T T I T

Now, Me,/Mra. your caller eads from the ad s , correcy] Greaf)
1. Now, de you havs the authority ko npproye tho ConnectFREE Sirvices?

Privaey Mipdey: Nore: 1f no Privacy Minder, skip

OX. Mr/Ms, » [ just want w confinm that you will be ncelying your thrss FREE months of our Privacy Mindep service. This
service 2 shiohmly FREE rarJ:xc first 3 manths ta give you plemry of thme 18 avalysts yaur new found peaca. Then Privacy Miader
continues to protest you from telemarkerers &1 the annual rate of $39,95,%% ynless canceled,

O.K. Mr/s. » 1 jUsT wanted o ¢enfirm that You EC Paper ap:l one montk o

i ba recolving a F
FREE unlimited paging,

With a ane-time aetivation and shipping fec of anly $29,88 qrd ongelng paging for Hut $9.93 por moath. ¥#¢

Billing Data & Ruitd Buck
1. OK, hew, your neme is. [ ]

" And the home phape bill comes in your nams, earreet?

Notgs I your cuziamer. 13 apyopy 6sr fia fio gwner of v jhoos BIP foF TSIF APRHEC) Yo TIRAT RS VAW 13 1870 ARYANP eh TNAT Aeeat 10 |
-be tavalved in this de¢laion bealdes yowraed 3 (f Yes, you muss get the iher perasn's spprayab).

. 2. Your Main Telephons Nunber ls: M
2a.  Theexact billing name we have for thax npmber is; J
¥s thar haw the name appenrs on the Jgzal b1
Rillng Mame
3. Ardthe daytlme number we gan rech you at s:
Dey ime aumber

OADOCREXOFFICEWorkerlag\Drep Dead File Diverificationedmpecil.dac
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3:29PM FCC CCB ENF DIV @(202) 418-7223 NO.368 P.24/725

ORDER CONFIRMATION Exit Upsell Verifieation FINAL VERSION £
Revised 2/12/99 12:30 pm las
Mo Keep recordme|
Payment Method:
Now M'ﬂ;b- —_Youdd suate thas you would like to oy your PrivacyMinder servica with a gradi eard ac sutomatic eheckin
ing, eamoct?
{Requires 3 yes o no respanss)
NOTE: Just raqd wnd lot the eustemer confirm shat the information |s eorrect.

[BOX1 T Credit Card Complefa: — [BOX 2 1i Antomatic Chetking Complata:
MasarCard Md[“"“_WHW_"Bﬂ“_‘L i —
s Now, sirfma’om, I need ya ‘mmber, Doyow |

- r w, $ir/ma‘'am, I need your account number,
Américan Bxpreas have s eheck haady?
Discaver
Diners Ciud Ok, sIn'ma‘am, whas's the eheck # qa that check?
And your pecotmnt
number is: L I ;
And your expirstion Now, Joak 25 fie bogom of shnt check, can you plepse give
datafs: [ [ | l [ I me your accounp#? oy
And the cardholders name es it appeass an the eard is: OF, pleace read aff the other fergs graup of numbors
L | minus the theck # - they should b the mambsers in
batwesn the cqlumns. !
Nots: If eredit eard name I different from the caller, say: ‘
And your relationship o the cardholder Is: Tt rrErig :
[ L No\v.'{oryour own record keeplag, please void ous thee
check.
If card halder I3 not A% Lppise, offer iIomate checkd nan. {fro f .
checking azcount - offer direct billing] g op And the neme an the account a3 it Appasrs on the chack:
PO ' Notg: If ehecking account name s dferemns Srom 1he
Combination: CC/Debit Card callsr, 1gp: And yovr ralatisnship 10 the parson's nome on
tha ceeonmt f3:
L ]
If nome on the chacking aessupd I not (hs sposse, offer
credif card aption. [f s credit eard - offer direct blllng!

BOX3 17 Diroct Bliling Complela
New is your girect Billing addres (he 9am¢ a1 We qlscpased]

yes na
If ro, gt praper Litling address;.

Paczr
Flnally, as & preferyed eustomer benefit, you'rs entitled to 8 PREE Mojorola/NEC pager with ane inonth of FRER ynlimited peglag! The
pager is FREE 83 8 customer reward with 8 ope time activation and shipping fee of only $29.951 Aflar your freo menth, the pages'y yours &
ketn! You may continua umlimited paging for $9.95 par month coavenlenty bllled o the same eredit eard/checking accoumt you gave us. &
cance] within 60 days without fisther obligatian. Would you like ope?
¥ote: Thyes, respand: Is one encugh? Pagor Quanticy: D

harges

For Crodit Card, Chacldmg Acgaunt snd Direet Billing, exphoin to the Quatomer the fallawing
OK MrMus. the eharges that witl be applied to your credi card o checking account e dleser hilling roday are:

Y rring monthly cha ans(st of: 1) Unlimlied 1.D (or: s
vun 2) The Toll Pres Emergency Calling # and Curd fors  §____
Your reeurvipg monthly tatal charge la:
Your ona tima ehavge aonskets af; 1) The Proceasing Feo for 6.9 Plan oft S
2) Yaur Activatlon and Shipping Pee for die Pager: |
Yaur ens Hma ratnl charge b S

The tptal amount to he charged 1o your eredlt eard/checking acconnt willbs 5 PluaTaxes
Far Unlimited Calling Flan, 1ay:
1. Now, MrMn. _______each month you'll gee your Connect Pree sivement for review seven days in advance of any sherge
ar wihdmwal,
For 6.9 Cent Calling Plan, any:
2. Now, Mr./Mrs,
raflact all aecount depail.

your 6.9 cent minutes will get recharged wheaever you need them and your monthly sratemer will

v/ Howing:
And Just o ¢onlirm, for your fnformation yoo may want tp writs this down.
1. The nams on the aceouns thas the cherge will ha wichdrawn from {s: . Can_act?
2. Aod, MrMrs, , you do undersmand thes the monphly angoing withdmpols will be

daduciod fram yeur account for as long ps you romaln on owr acrvica? Crreei?
Netz: Process now for credit antharlzation. Mast get eradi¢ card or checking nccount authorization bafar ordar is processed.
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ORDER CONFIRMATION Exit Upsell Verification FINAL VERSION®
] Revised 2/12/99 12:30 pm lqs
Assreminder, Mr/Ms, , Your ConnectFREE chargss will appear of) your next (chooss ona: credit eardbank/direct billing)
scconns statsment, with opr guarantée thet if you are ever dissatisfied within your firss 30 days of service, 100% of your dometic
charges will be credited o yon, no questions asked. I'd like to naw thank yeu for calling in $oday opd bafora I g6 is there any ather way | may
service yon? O K Thanks aad Weloame 1a ConnsetPras!
Progranuming Rose: The compirter wom endl up ther Scredit card®, *bank™, or *divea MUIng" I the kent paragreph

O\DOCSEXOFFICENMorketing'Drap Dead Filo verifiestien\aximmell.doc
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retraining purposes, and things of that nature. So

there was a manager over that department as well.
And there was a Manager over the pager

department, and alsg -- let's see if [ left anybody

out. There was a manager over the order entry staff,

the people who typed in the orders. I think I covered

everybody.

Q. How many employees in total does MRP have?
A. I don't think I know exactly right now.,

Q. Can you estimate?

A. Maybe 400.

Qg. Has that number substantially changed since
1997?

A. Well, between then and now it changed

substantially probably twice. Once was a slow but
steady increase in employees, but then since the --
since the marketing activity has ceased, the amount has
decreased.

. I'm sorry. S0 400 are currently employed?
A. Thatis my guess, yes.
Q. And in 1997 approximately how many would
have been employed? Or pre-July 1998, based on what
you indicated earlier, You ceased telemarketing, and
those employees were actually not your employees was my
understanding?

VOO A WN —

Q. Let's take either. Let's take before and
let's take now.

A Before marketing ceased, we -- | hope |
understood your question -- we used outside
telemarketers to solicit Minimum Rate Pricing service.
That's what I'm saying.

Were you obtaining any sales through any
method other than the telemarketing efforts of those
telemarketers?

A. The only other way that a customer would be
obtained would be if a customer called up the customer
service department and said | have another -- | have a
summer home that | want to add or with a certain type

of qualifications, if 2 person called up and said, My -
friend, John Doe is on Minimum Rate Pricing and he told
me about it and | want to be on, then a person could
come on through that way. But that would probably be
like, you know, one hundredth of one percent. 1 mean
the -- our sole marketing effort was through
telemarketing. .

Q. Thank you. 1appreciate the answer. You
indicated earlier that the date that you ceased
providing any telemarketing strategy in Tennessee. Was
the July 8th date relative to Tennessee?

A. I didn't specify Tennessee, but it was the

Page 318 Page 321
I A That's right. I whole country, so Tennessee would be included.
2 Q So how does the cessation of providing 2 And how do you know that July 8th is the
3 telemarketing impact the number of employees that MRP 3 date?
4 actually has? 4 A. Well, July 8th is the date that we notificd
5 A That number is impacted in a couple of 5 the telemarketing agencies that we no longer were going
6 departments. Number 1, with no new sales coming in, 6 to continuc the MRP campaign. There were -- and |
7 there's no quality assurance process. So if therc's no 7 don'tknow if I should say this, because | don't know
8 tapes to review, there's no employees 10 review the 8 exactly the -- the exact date. There was one agency
9 tapes. So that number would decrease substantially. 9 that had a contract that | think required a seven-day
10 With no new orders coming in, there's no order entry 10 but it might have been a ten-day but it was some period
11 staff, so that number also decreases substantially, I'l after notice that they had to wind down because of the
12 With no new customers being added, all 12 cost effect on them because -- so thcre was one agency
13 that’s really happencd 1o the account base is it's -- 13 that continued for the week afier July 8th.
14 it just begins to erode duc 10 atirition, So the 14 But the way [ know that July 8th is the
I5 number of customer service representatives has gone 15 date is that's the date that we gave notice to the
16 down in propartion to the customer base becoming 16 agencies that we weren't going to allow marketing on
17 smaller. 17 our behalf.
18 And then also the -- what we call the Melco 18 Q. So it's true that after July 8th there have
19 staffor the monitoring staff -- there's no sales to 19 been additional telemarketing calls made to consumers,
20 monitor, so there's no monitoring staff. So that 20 including in the state of Tennessee?
21 would -- that would be the sum total of how our direct 21 A There may have for about a week, yeah.
22 employees would be impacted by a marketing cessation. 22 Q. Does MRP have any affiliates? [ use the
23 Now, you indicated that no new sales were 23 term "affiliate.” Does MRP have a parent company?
24 comingin, so [ want to make sure that I understand you 24 Let's start there.
25 correctly. Is it your testimony that the sole means by 25 Yes.
Page 319 Page 322
I which MRP obtains customers is through your I Q. What's the name of your parent company? A
2 telemarketing efforts? 2 A Minimum Rate Pricing is owned by a company " YLC/L :
3 You mean previously? 3 called Parcel Consultants, Incorporated. V
4 Q. I mean now. Or, yeah, previously and now. 4 Q. And are there any sister companies to
5 A Now there's no -- there's no method of 5 Minimum Rate Pricing? Does Parcel own other companies?
6 obtaining customers because there's no sales, so -- 6 No.
7Q. Well, I guess my question is are you saying 7 DIRECTOR GREER: Your answer 10 her
8 thereare - why are you saying there are no sales? 8 question then is that MRP is the only subsidiary of
9 Why do you believe there are no sales? 9 Parcel Consultants, Incorporated?
10 MR. DIERCKS: Your Honor -- THE WITNESS: Correct.
11 THE WITNESS: 1 don't understand the BY MS. FOX:
12 question. Are there any other companies owned by
13 MR. DIERCKS: I would put an objection Minimum Rate Pricing?
14 on the record. I have no prablem with him answering, . No.
15 butIdon't want to waive this objection in the future. Q. Where is Minimum Rate Pricing physically
16 The question was put in terms of his belief as to why located — their office physically located?
17 something was going on as opposed to a fact, | will A. 150 Commerce Road, Cedar Grove, New Jersey.
18 letit go. Q. And are the employees to which you earlier
19 BY MS. FOX: referred located within that — would they have been
20 Q. ! may not be being very clear, and I will located within that physical location?
21 try and rephrase it. Is it Your testimony that MRP's A. Yes, with the exception of the quality
22 sales of telemarketing -- of telecommunications service assurance department. They were about a mile down the
23 is exclusively tied to its telemarketing efforts? road in Wayne, New Jersey.
24 A For clarification, do you mean now or Q. Where is the physical location of the
25 before we stopped marketing? company who provides telemarketing — provided
Page 320 Page 323
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am placing an order as long as I have this review
period and I'm going to be able to see it in writing
before the change takes place.

So I think I would really like for the
record to differentiate between a -- a blatant, Don't
do anything, don’t put me down for anything, I'm not
verifying anything, just send me a brochure versus,
Yeah, I'll proceed and I'll place an order as long as |
have a chance to review it before the actual carrier
change takes place. Ijust wanted to clarify that
difference.

DIRECTOR GREER: Well, in two other
places on the same page -- now, you are assuming that
everybody understands you're talking about you're
soliciting them for long distance business, but in two
other places on here you say, I am offering you 60 free

——
W e OO OJON PN —

BY MR. WILLIAMS:

So what MRP's position is is that they
disregard the statement of the consumer in favor of
them just answering the other questions in the
verification process? They would disregard the clear
language of the consumer that before I make a decision
I want to see it in writing? They just disregard that.
And if the consumer answers the other questions in the
verification process, then they are switched anyway?
A. No. That's not -- I would -- it's not my
position that it's disregarded. The -- a customer’s
comment is taken in the context of where they are in
the process, and there is a huge difference between a
person saying, This sounds great. 1 wantit. Ijust
want to make sure that I get some written material on
it before the change actually goes into place and

17 minutes of phone service, and again -- and that's under 17 somebody that's just saying, Don't ask me questions.
18 1am happy with my current long distance carrier. And 18 Don't sign me up. Don't do anything. Idon't want
19 down at the bottom under, "I don't make long distance 19 anything. You are free to send me literature. There's
20 calls,” you state again that you are offering 60 20 a world of difference between those two.
21 minutes of free telephone service. 21 So comments are not disregarded. They
22 I'm going to have to tell you that 22 are -- we've provided scripted answers to the -- you
23 would indicate to me I've got 60 minutes of free 23 know, to what we felt addressed the customer's concerns .
24 telephone service, whether it's local or long distance. 24 the most properly, and then the customer is obviously
25 You don't differentiate between a local and long 25 free to continue or not to continue.
Page 679 Page 682
1 distance call. You can assume you are offering long 1 Q What is flat rate -- flat rate pricing
2 distance service because you know what you're selling, 2 plan? Have you ever heard of that?
3 but an unknowledgeable consumer cannot assume that. 3 A Well, I mean, we changed in the beginning
4 You are offering 60 minutes of free telephone service, 4 of January to a flat rate offer.
5 and you don't have the authority to offer free -- 60 5 Q Is flat rate pricing plan a company or
6 minutes of free telephone service. That's the local -- 6 anything?
7 their local carrier offering that. 1 think that's 7 A Well, MRP changed in the beginning of this
8 gross misrepresentation. You are welcome to respond to 8 year from a percentage off of AT&T, MCI, Sprint - a
9 it 9 discounted plantoa 15 cent, 12 cent, 11 cent, 10
10 THE WITNESS: Well, I mean the first 10 cent. So MRP changed its pricing plan to a simplified
11 question -- customer question that you pointed out, [ 11 flat rate.
12 am happy with my current long distance carrier, if is 12 MR. WILLIAMS: 1only have a few more
13 raised by the consumer, they obviously know that we're 13 questions, | think.
14 talking about a solicitation to switch long distance 14 DIRECTOR GREER: Mr. Williams, if
15 service. 15 you're going to leave that area, [ want to go back to
16 DIRECTOR GREER: But then you go 16 this sheet for just 2 minute while you're preparing for
17 further to say, "But 1 am offering you 60 free minutes 17 the next question. Mr. Keena, you said to me they
18 of phone service...." You don't say long distance 18 fully understand they are getting long distance calls,
19 service; phone service. I'm going to tell you there 19 but under one of these questions it says [ don't make
20 are a lot of people out there that don't know as much 20 long distance calls. That's fine, but you are still
21 about the telephone business as you and [ think they do 21 going to get 60 minutes of free telephone service.
22 and certainly don’t know as much about it as you do. 22 Now, these people are telling you they
23 THE WITNESS: That's -- that's 23 don't make long distance calls and yet you're still
24 probably true, but we still are offering 60 free 24 offering them 60 minutes of free telephone service. 1
25 minutes, so I don't think the statement is untrue 25 will just contend that I think the offer of 60 minutes
Page 680 Page 683
| because we are -- we did offer 60 free minutes and sent 1 of free telephone service is a misieading statement.
2 them a coupon that said they could take advantage of 2 THE WITNESS: Can [ respond?
3 that. 3 DIRECTOR GREER: Absolutely. You can
4 DIRECTOR GREER: Mr. Witliams. 4 also tell me what "15/12/8.9 CPM" means.
5 BY MR. WILLIAMS: 5 THE WITNESS: I'll be happy to.
6 Q. Following up on that a little bit, as [ 6 DIRECTOR GREER: Because I guarantee
7 understand your response, and you can -- let me ask you 7 if [ don't know, there's ot many customers out there
8 aquestion. Do you -- it is your position on behalf of 8 that know what it means.
9 MRP that if a customer tells you that I just need to 9 THE WITNESS: The written response to
10 see it in writing before [ make a decision that they 10 "I don't make long distance calls” is, "That's fine
11 have to say something else -- they have to be adamant 11 sir/ma'am whenever you do make a call” -- because
12 about not seeing it in writing in any, way, shape, 12 generally [ don't make long distance calls in the
I3 manner, and that you not make a shape before it -- you 13 context of what the person is saying is that they are
14 won't follow through with the process and switch? 14 not a heavy long distance user, and generally it's not
5 MR. DIERCKS: Object to the question. 15 I have never made a long distance call and I'm never
16 It's a compound question. 16 going to. So the answer is whenever you do make a
17 CHAIRMAN MALONE: Overruled. 17 call, you will automatically be receiving a -- CPM
18 THE WITNESS: It's our position that a 18 stands for cents per minute, so that's 15 and the one
19 customer that asks this question or makes this comment 19 that the customer is being offered would be selected.
20 is going to receive a response, and if they continue 20 So either 15, 12, or 8.9 cents per minute. That's what
21 through the entire verification process, then they have 21 that stands for.
22 an understanding that their carrier is being changed 22 BY MR. WILLIAMS:
23 and they are going to have an opportunity to look at 23 Q. I'm showing you what counsel has reviewed
24 written information prior to the carrier change and 24 and indicates it's the continuing response to Discovery
25 that they have a cancellation period. 25 Request No. 13 which asks what jurisdictions have

Page 681

Page 684
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actually speak with the customer prior to the customer
signing up for the service?
A. I'm sorry. Could you repeat or clarify?

Yeah. AllI'm trying to getatisa
distinction between your various levels of employees.
We indicated in some of our discovery responses it was
unclear as to whether MRP had employees who did these
various things, and so now that you've indicated that
you have a number of employees who do — have a2 number
of different functions, I'm trying to figure out who
does what?

SO 00~ O\ U £ N

us to obtain customers. It was just, hey, these people
are calling up saying that their friends referred them,
what do we do?

Does MRP believe that name recognition is
important in the industry?
A. [ don't know what you mean.

. Does MRP believe that having people
throughout the United States and in other locations
know who MRP is is important to its marketing efforts?
A. I think that we -- we -- we kind of
resolved ourself long ago that without a multibillion

12 A Okay. 12 dollar ad campaign, we're not going to be able to
13 Q. So you have a group of people who do 13 obtain name recognition, and because our sole method of
14 telemarketing, but they are not employed by Minimum 14 marketing was individual solicitations, we never -- we
15 Rate Pricing and their offices are external to the 15 never really thought that there was ever a chanceof  ~
16 Minimum Rate Pricing employees' offices? 16 obtaining that name recognition because we didn't
17 A. Right. 17 really have the means or the wherewithal to getour -
18 Q. You have people who provide quality 18 name out to the masses.
19 assurance for Minimum Rate Pricing; correct? 19 Q. How many customer complaints did MRP
20 A. Correct. 20 receive in 19977
21 Q. And those people are located outside of the 21 A. [ don't know.
22 building where Minimum Rate Pricing's telemarketers 22 Q. Does MRP keep those records?
23 telemarket; correct? 23 A. Could you define what you mean by a
24 A When they were employed, that is correct. 24 complaint? -
25 Q. And with respect to customer service, are 25 Let me change the word to inquiries. I,
Page 336 Page 339
1 those employees located within the same physical 1 asyou indicated, people can contact MRP and you have a
2 location that the - that Minimum Rate Pricing's 2 customer service department for the purpose of
3 customer service representatives are located? 3 receiving those calls, what happens when those calls
4 A I think -- 4 come to MRP? Istherealogofthe callis my
5 Q Did I say that twice? 5 question?
6 A. I think you said are the customer service 6 A. The practice is as follows: The customer
7 reps are located where the customer service reps are. 7 service rep would take the call and handle the call to
8 Q. [ may have said it twice. Are the customer 8§ the best of their ability, and then at the end of the
9 service representatives located in the same place where 9 call there’s a function in the customer service
10 the quality assurance emplovees are located? 10 computer database where the customer service rep is
1A No. The customer service reps are in the 11 instructed to insert any notes, regardless of what the
12 same facility as all the other employees. 12 nature of the call was. Even if it was the simplist
13 Q. Okay. Now, what types of -- you indicated 13 listof inquiries, the policy was still for the
14 in your testimony that the customer service department 14 customer service rep to make notes of that telephone
15 addresses issues relating to customer service and 15 call. So there would be the date, the time would show
16 inquiries from customers. VWhat kind of customer 16 up, the name of the customer service representative who
|7 inquiries? 17 ok the call, and then generally a brief description
18 A That would vary greatly. You want me to 18 of what transpired on the call.
19 give you a few? 19 DIRECTOR GREER: Ms. Fox, have you
20 Q Please. 20 left the subject of marketing for the time being?
21 Al It could be anywhere trom, you know, I make 21 Because if you have, [ would like to go back and ask a
22 alototcalls to, you know, Uganda, can t have a 22 couple of questions before we get completely off that.
23 special -- 1s there any special rate plan for people 23 MS. FOX: [ was going to get back to
24 who have heavy calling on an international basis? It 223 it, but go right ahead.
25 could be, I'm having trouble working my calling card. 25 DIRECTOR GREER: Let meask youa
Page 337 Page 340
I | dow't know how my pager works. I don’t think I made 1 question, Mr. Keena. What is your company's present
2 this call to Duluth, Minnesota. [tcan be a whole host 2 business plan? Are you willing to disclose that to us?
3 ofthings. 3 What is the plan for your company?
4 I'm a little confused because we were 4 THE WITNESS: Right now we're trying
5 speaking earlier about the extent to which your sales 5 1o see if we can survive, actually, as attrition takes
6 are tied to any calls, and now you indicate that you 6 its toll. We have -- we're currently kind of toying
7 did receive - you do receive some calls and your 7 with a couple of different ideas, which [ guess is more
8 customer service department funnels or fields, il you 8 of -- it couldn't do me any harm to tell you. We have
9 will, through some calls that inquire about the ability 9 some ideas about maybe getling into some aspect of an
10 of MRP to provide service to a customer; is that 10 Internet business, maybe providing -- being an Internet
Il correct? A potentially new customer. 11 service provider. Fortunately for us, a WorldCom
12 A. I was referring in my previous comment to 12 division who we have a contract with, Uninet, is
13 people who were already on the service, not to people 13 probably the largest backbone provider of Internet
14 prior to being on the service. 14 service. So it would be -- it would be probably -- we
15 Q. So people phoning MRP is not 2 means by 15 probably might be able to geta pretty good deal on
16 which MRP used — MRP obtains new customers? 16 that basis.
17 A, No. With the small exception of the thing 17 We've toyed with some idea about
18 that I mentioned earlier where in some very, very rare 18 getting back into the long distance business, maybe
19 cases a customer -- a new person might call up and say, 19 through a mailing advertising campaign which would
20 John Smith is an MRP customer and he referred me to 20 produce calls in, inbound calls where the person would
21 you. Once we contirm that John Smith is indeed an MRP 21 affirmatively call us saying, hey, | saw your ad,
22 customer and it was a legitimate referral, then that 22 want your service. But nothing really definitive right
23 call would be taken by a customer service rep, but it 23 now.
24 was not a -- it happens as it happens. It's not really 24 DIRECTOR GREER: The reason | asked
25 a--you know, it wasn't a sales or marketing means for 25 the question is | have been in business long enough to
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| know that you can't stay in business if your customer 1 THE WITNESS: I don't think they FLES
2 base continues to erode and you've discontinued 2 really said.
3 marketing. My question directly is what's to prevent 3 CHAIRMAN MALONE: Were there any
4 MRP from allowing its customer base to continue to 4 complaints pending against MRP at the time in Georgia?
5 erode to the point that all of these hearings that you 5 THE WITNESS: We had complaints and we
6 have gone through throughout the country have become 6 had gone down for several meetings, and [ think the
7 relatively meaningless because you would absolutely be 7 decision not to renew kind of came as a surprise to us
8 unable to meet any obligations that might be assessed 8 because when we had a meeting, the staff had said if
9 by any of the regulatory authorities around the 9 you just supply us with a monthly report of the
10 country? 10 activities and complaint resolution, which we did every
H THE WITNESS: Well, to answer your 11 month during the temporary certificate, and then ’
12 question two ways, I think one thing that is preventing 12 without any other meetings or any other communication
13 that from happening is our sheer, you know, desire to 13 they just decided not to -- not to renew it. So there
14 want to stay in business. I'm 33 years old with two 14 had been some previous discussions and some requests by
15 kids and | have got a long -- a lot of years ahead of 15 the staff to submit some materials on a2 monthly basis,
16 me to provide for my family. So, 1 mean, we have no 16 which was done, and then for -- I mean, obviously, they
17 incentive to just let the base of accounts erode. 17 don't have to answer to us. They have their own
18 But in regards to meeting obligations, 18 reasons for not renewing. They just decided not to.
19 we still have a fairly sizable base of accounts that we 19 CHAIRMAN MALONE: So they didn't issue
20 are doing our -- giving our best effort to make sure 20 an order stating their reasons?
21 stay satisfied and stay on the network as long as 21 THE WITNESS: I think they -- they
22 possible. So [ don't think that we would have a 22 sent out some notice that said on such and such a
23 problem meeting obligations in that regard. 23 date -- [ can't remember the exact date. It was
24 But going back to the core of your 24 sometime in July of 1998 -- the temporary certificate
25 question, I just think that the sheer need to 25 of Minimum Rate Pricing expired and the commission
Page 342 Page 345
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| survive -- [ mean, I've been with the company 11 years 1 is -- has decided not to renew.
2 and | have a lot of time and eftort in, and [ don't 2 DIRECTOR GREER: Well, to follow up on
3 think that anyone that has been around for any length 3 that line, in Alabama, Florida, and South Carolina, you
4 of time has a desire to just wash their hands of the 4 had -- you indicated in your discovery response that we
5 thing and walk away. 5 received in here on October 23rd that you were aware of
6 DIRECTOR GREER: Has your company paid 6 investigations. What's been the outcome of those
7 any fines thus far? 7 three?
8 MR. DIERCKS: Your Honor, I think -- 8 THE WITNESS: I'msorry. Can you name
9 DIRECTOR GREER: He either knows or he 9 the states again?
10 doesn't know. The answer is yes or no, and then he is i0 DIRECTOR GREER: Alabama, Florida, and
11 free to explain. Il South Carolina.
12 THE WITNESS: The reason why I'm 12 THE WITNESS: Currently there's still
13 hesitating is | don't know if it was technically 13 open show cause orders in each of those three states,
14 classified as a fing, but we have in the settiement 12 and we've been -- we've had several meetings, myself
15 with the 20 state attormeys general -- we have made two 15 and counsel, in the various states, and there isn't any
16 payments on that sctilement, yes. 16 formal resolution.
17 DIRECTOR GREER: Well -- 17 DIRECTOR GREER: There's no fine in
18 CHAIRMAN MALONE: Are there any states 18 the state of Florida?
19 where you were assessed a penalty, ting, or to pay 19 THE WITNESS: No. 1 think that
20 under any settiement agreement that were not a part of 20 they -- they -- in the show cause | think they puta
21 that 20-state settlement? 21 number in there, but it's not finalized.
22 THE WITNESS: There was the -- the 22 DIRECTOR GREER: I think my point goes
23 only other one that | remember was about two years ago 23 to the point that at some point a business decision is
24 and that was a case where one of our telemarketers had 24 reached that you continue to fight all these causes in
25 inadvertently called a consumer in the state of Oregon. 25 20 states in one issue and five or six states in
Page 343 Page 346
1 And Oregon happens to have a -- what they call a "May | | another, at some point it becomes not economically
2 Continue Law,"” which says that -- [ believe it's in the 2 feasible to continue to fight, and, you know,
3 first 30 seconds of the solicitation, you have to ask 3 there's -- Ms. Fox asked you if you had any affiliates,
4 the person may | continue and receive a positive 4 and 1 take it that you answered that question honestly.
5 answer, and our telemarketer allegedly did not do that 5 But there would be nothing to prevent you from
6 and we paid a -- I'm going to say a $10,000 fine but it G ftransfemng these custoers [0 anothier athliate and
7 wmight have been 15,000. I'm not sure.- 7 bankrupting Minimum Rate Pricing and leay€all these 25
8 CHAIRMAN MALONE: Has MRP been $ to 30 states that have actions against you sitting.-
9 decertified in any states because of slamming 9 there holding the bag with nothing to compensate the
10 complaints? 10 consumers or penalties would be virtually meaningless.
11 THE WITNESS: We were decertified in I And [ -- what brought all this up was
12 the state of Wisconsin. 1don'tknow if I could say 12 your comment that you have stopped marketing throughout
13 that it was specifically for slamming complaints, but 13 the country, and you can't continue to stay in business
14 that was definitely one aspect. 14 very long if you're not marketing to your customers,
15 CHAIRMAN MALONE: Were there any fines 15 and I would like for you to comment on that.
16 assessed in connection with that? 16 THE WITNESS: Well, [ think that it's
17 THE WITNESS: No, sir. 17 understood by the upper management of our company that
13 CHAIRMAN MALONE: MRP has not been 18 there -- that we have to do something. [ think that
19 decertified in any other state other than Wisconsin? 19 one of the things that is working against us is that we
20 THE WITNESS: Not decertified. In 20 have some of these issues still outstanding, this one
21 Georgia we had a temporary certificate, and when it 21 that we're presently in, other ones that you mentioned,
22 expired, the commission decided not to renew it, but it 22 Florida, Alabama, and South Carolina. And it's our
23 wasn't actually a decertification. 23 first priority to make sure that those things are
24 CHAIRMAN MALONE: Why did they not 24 resolved to everyone's satisfaction because, as you
25 renew it? 25 have stated, [ guess there does come a point where it

Page 344

Page 347

" "T'NASHVILLE COURT REPORTERS




| doesn't become economically feasible to fight and we're 1 Carolina investigations may be ongoing and so forth,
2 just not in the position if we ever are planning on 2 but there's been no decertification?
3 ‘marketing again in any fashion, which we obviously are, 3 THE WITNESS: That's correct.
4 we can't just -- we can't just stop fighting and, you 4 BY MS.FOX:
5 know, let's say, hey, you folks, okay, you're out of 5 Just a point of clarification, with respect
6 Tennessee and we're out of here and we're out of here. 6 to all of the states where MRP has either been
7 You start running out of states kind of fast. 7 decertified or is currently undergoing agency review,
8 So we have -- we have kind of bitten 8 all of those actions involve slamming allegations to
9 off on the fact that we're going to have to, you know, 9 some degree; correct?
10 go through these proceedings and where there’s fines 10 A. Correct.
11 issued, you know, to pay them to kind of show, you 11 And with respect to each of the — each of
12 know, we're somebody who has planned to be in business 12 the jurisdictions where decertification has been at
13 for the long haul from the very beginning. We have 13 issue, each of those areas are heavily concerned with
14 always tried to do things right, and we're hopeful that 14 slamming; is that correct?
15 that will be -- that the evidence will bear that out so 15 A I think there's only one, but, yes, that's
16 we can kind of move on and be able to concentrate on 16 correct.
17 things that are really going to make us a going 17 1 want to be brief, but since we got off
18 concern. 18 track, I will go out of order. This is a response to
19 DIRECTOR GREER: Wouldn't a simpler 19 Discovery No. 13 that includes copies of various
20 plan to be that once you had these 25 to 30 states 20 jurisdictions. Ithink you have it somewhere. I would
21 filing complaints simply change your marketing plan to 21 like to have it marked. I believe the number would be
22 a marketing plan that would have been more acceptable 22 10.
23 that would have left you less open to criticism? 23 CHAIRMAN MALONE: Marked for
24 THE WITNESS: [ guess not knowing what 24 identification.
25 that plan would be and how any other plan would have 25 MS. FOX: Marked for identification
Page 348 Page 351
| been viewed by other -- you know, by folks such as 1 and we will move it in as an exhibit in just a moment.
2 yourself, I mean, it's hard in our position to -- . 2 (Exhibit 10 marked.)
3 DIRECTOR GREER: Mr. Keena, I'm sorry 3 BY MS.FOX:
4 to interrupt that, but I have a problem with that 4 Q. Mr. Keena, do you recognize the response?
5 answer. We have probably 200 companies that are 5 Do you recognize these documents?
6 certified in this state, and we have very few 6 A I would say I'm familiar with most of it.
7 complaints from most of them. Most of them have pretty 7 Q. Would you agree that if there are documents
8 good marketing plans [ would think that seem to be 8 that reflect what happened in various jurisdictions
9 acceptable 1o both the attoney general's office and to 9 concerning Minimum Rate Pricing, then that they are
10 this Agency. [ think that there are other companies 10 what they are and they say what they say?
11 who have set a pretty good record marketing their 1A [ don't think [ know what you mean.
12 products to the public, and most of them do it by t2 Basically, what I'm asking is these are
13 telephone. | get them at home every night and most of 13 documents that are from other jurisdictions that were
14 the time | refuse. 14 provided to our Agency in response to a request that
15 But the tactis that [ don't tind that 15 asked about enforcement action that had been taken
16 their marketing has caused the concerns in this state 16 against Minimum Rate Pricing, and this was information
17 that your company has, and it scems to me that as 17 that was supplied.
18 opposed to letting your customer base erode and 18 And I want to ask you, one, il you're
19 virtually leaving the consumers out there who have 19 familiar with what this is, and, two, if you have had
20 filed complaints holding the bag, that the reasonable 20 any additions or corrections to this material since it
21 alternative would be to try to find out what other 21 was filed so that we are very clear that the Agency has
22 companies are doing and file a more positive marketing 22 atits disposal all of the documents in the record that
23 plan. 1 don't think -- our Agency has never been in 23 relate to action that's been taken by Minimum Rate
24 the business or had a desire 1o put anybody out of 24 Pricing?
25 business. We simply want the consumers of the state of 25 A I don't know if I could say definitively at
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1 Tennessee to be called upon to have competitive market 1 this second, but it looks like it's fairly complete.
2 choices, and, you know, it just looked to me like the 2 MS. FOX: Well, Mr. Chairman, [ guess
3 simplest part ot your business plan would be to come up 3 since we have no way of knowing whether any additional
4 with a more positive business plan. That's an 4 action has been taken, [ would just like to ask if we
5 editorial comment for whatever it's worth. You may 5 could get just clarification that if there are any
6 comment or not. 6 additional materials -- if he's not able to say and
7 THE WITNESS: [ appreciate the 7 he's their witness, then somebody needs to make sure
8 comment, and I think -- you know, our cessation of 8 that they are able to say and that they supply any
9 marketing | think was indicative that we wanted to make 9 additional information if there is any.
10 sure that we weren't going to resume marketing without 10 DIRECTOR KYLE: When was the last time
11 a plan that would be more widely accepted, and [ mean {1 thatour Agency checked, for example, in Georgia? [
12 we absolutely will nbt come back into the marketing 12 just need to turn back there. Commissioner Baker had
13 business without a plan that we're quite sure is going 13 signed an order I think it was in July. I could be
14 to meet those objections. 14 wrong. September 16th Commissioner Baker wrote that
15 CHAIRMAN MALONE: So have you read 15 the certificate of authority, | believe, has been
16 Mr. Roberson's testimony? 16 revoked. That was September.
17 THE WITNESS: 1 have read his rebuttal 17 And when is the last time this Agency |
18 to mine. I don't know if read his. 18 has checked to see if anything further has happened in
19 CHAIRMAN MALONE: In his testimony he 19 any of these commissions? [ just use this as an
20 states that according to your -- | don't want to be 20 example. | mean, the reconsideration rights and so
21 redundant to Director Greer's question, but according 21 forth and that they have reapplied, any of those?
22 to MRP's response to staft’s discovery request, it 22 MS. FOX: [ appreciate your concert.
23 appears that five states have decertified MRP; Alabama, 23 We honestly haven't asked. 1t's the responsibility of
24 Florida, Georgia, South Carolina, and Wisconsin. And 24 the companics to supply us with what's happening in the
25 you're saying that in Alabama, Florida, and South 25 other jurisdictions and keep us apprised as changes
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Attachment F

U.S. Department of Justice

Civil Division

JACK KAUFMAN, TRIAL ATTORNEY TeL:(202) 307-0267 Fax: (202) 305-4933

Wazhington, D.C. 20530

April 1, 1999
First Class Mail
TO: SEE ATTACHED MAILING LIST

Re: Parcel Consultants,.Inc., Case No. 99-32133; NaFignal
Tele-Communications, Inc., Case No. 99-32135; Minimum Rate
Pricing, Inc., Case No. 99-32136 (D.N.J.)

Dear Counsel:

The United States Department of Justice represents the Federal
Communications Commission ("FCC") in the Minimum Rate Pricing
("MRP") bankruptcy proceeding pending in the District of New Jersey.
As I discussed by telephone last week with New York State Assistant
Attorney General Jill Sandford, the FCC is concerned that MRP abide
by all terms and conditions of the FCC's December 16, 1998 Y“Order
Adopting Consent Decree" and attached "Consent Decree"
(collectively, the "Consent Decree"). In the event of non-
compliance, the FCC intends, at the least, to take appropriate
action consistent with its requlatory authority. Paragraph 9(a) of
the Consent Decree, entitled "State Settlement," provides that "MRP
shall comply with the requirements, which are not inconsistent with
the requirements set forth in this Consent Decree, contained in the
settlement MRP and numerous states signed on October 23, 1998" (the
"October 23 Settlement"). 1In this regard, please inform me
immediately if you believe that MRP either presently is not in
compliance with October 23 Settlement, or if it fails in the future
. to comply with the October 23 Settlement.

Also, for your information, enclosed is a copy of the ]
bankruptcy court's latest (to our knowledge) interim Order regarding
the debtor's use of post-petition funding.

Please do not hesitate to telephone me if you have any
questions or concerns.

7incerely,
7
Z.K fé?%.c'. N
ack Kaufpman

cc: StewartBlock, Esqg.
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Jordan Abbott, Esg.

Assistant Attorney General
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Attorney General

200 Tower Bldg

323 Center Street
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Office of Idaho Attorney General
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Assistant Attorney General
New York State Dept. of Law
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David Kirkman, Esqg.
Assistant Attorney General
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PO Box 629
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Pashman Stein
A Professional Corporation
45 Bssex Streel
. Hackensack, New Jersey 07601
(201) 488-8200

Proposed Local Counsel to Parcel Consultants, Inc

Attomey Appearing: Louis Pashman

LP - 1009

GSM&L

FILED
JAMES J, WALDRON

UNITED STATES:EANKRUPTCY COURT
“= DISTRICT OF NEW JERSEY

Inre:

PARCEL CONSULTANTS, INC,,

et al.,

Debtors.

+ In Proceedings for Reorganization under
: Chapter 11 of the Bankruptcy Code

Hon. Rosemary Gambardella, Chief Judge
. Case Nos. 99-32133; 99-32135; and 99-32136
: Jointly Administered

. INTERIM ORDER PURSUANT TO SECTIONS
- 363, AND 364(c)(1), (€)(2), AND (d)(1) OF THE
. BANKRUPTCY CODE AND RULE 4001
. OF THE FEDERAL RULES OF BANKRUPICY
. PROCEDURE AUTHORIZING DEBTORS TO
: SELL CERTAIN ACCOUNTS AND RECORDS,
. ENTER INTO CERTAIN BILLING AND
. COLLECTION ARRANGEMENT, OBTAIN
. INTERIM POST-PETITION FUNDING, GRANT
. SENIOR LIENS AND SUPER-PRIORITY
- ADMINISTRATIVE EXPENSE STATUS, AND
. ENTER INTO AGREEMENTS WITH OAN
- SERVICES, INC.

THIS MATTER came before the Court on Mazch 19, 1999 upon the Motion of National

Tele-Communications, Inc. ("NTC"), Parcel Consultants Inc. ("PCI"), and Minimum Rate Pricing,

Inc. ("MRP"), (collectively the "Debtors") dated March 17, 1999, seeking, inter alia: (i) authotity

pursuant to Sections 363 and 364(c)(1), (¢)(2) and (d)(1) of the United States Bankruptcy Code, 11

10:2823854933 JACK KAUFHAN PAGE 882

@003
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- U.S.C. §§ 101, et seq. ("Bankruptcy Code") and Rules 4001 and 9014 of the Federal Rules of

Bankruptcy Procedure (“the Bankruptcy Rules"), for MRP and the other Debtors, to obtain post-

petition funding and incur debt by selling accounts and records to OAN Serﬁées, Inc ("OAN") up

to the ageregate amount of $25,000,000.00 to be remitted by OAN to MRP on an interim basis to

be secured by first priority security intcrests in and liens upon the following asscts of the Debtors

and the proceeds and products thereof, pursuant to Sections 364(c)(1), (c)(2) and (d)(1) of the

Bankruptcy 6536;(6611&1:@5}—'; the "Post-Petition Collaterai"):

(®

(b)

©
(d)

®

(8)

all present and future accounts of the Debtors and the proceeds and products
thereof, arising at any time, including all residual rights of the Debtors in any
accounts or records sold to OAN;

all reserves and all amounts at any time due from OAN to the Debtors under
or in connection with any agreement with OAN;

all of the Debtors' general intangibles;

all of the Debtors' books and records;

all of the Debtors' rights in and to all accounts, debts and other amounts
payable to the Debtors by any billing and collection processor related to any
accounts and records;

all other assets and property of the Debtors of every nature, kind and

description, whether now owned or hereafter acquired, including without
limitation, all furniture, fixtures, leases, equipment, securities, and investment

@ o

property, including without limitation, the Debtors' shares of stock in all '

wholly owned subsidiaries; and

all current and future cash and noncash proceeds and products of the Debtors'
assets and other rights arising from ot by virtue of, or from the voluntary or
involuntary sale or other disposition of, or collections with respect to, all or
any part of the foregoing;

(ii) authority for MRP and the other Debtors to enter into an Account Purchase Agreement and

Addendum No. 1 thereto with OAN (collectively, the “Funding Agreements”); (iii) authority for -

NTC on behalf of all the Debtors to enter into a Billing and Related Services Agreement and

2
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Addendum No. 1 thereto with OAN (collectively, the "Billing and Related Services Agreements™);
(iv) authority for PCI to enter into & Guaranty with OAN ("PCI Guaranty"); (v) authority for any
Debtor who is 2 Permitted Affiliate as defined in fhc Funding Agrecmcntﬁhd the Billing and
Related Services Agrcements to enter into such agreements; (Vi) approval of the terms and
conditions of the Funding Agreements, Billing and Related Services Agreements, and the PCI
Guaranty, as the same are or may be ratified, adopted and amended (collectively, the "OAN
Agreements"); (vii) the granﬁ"ng to OAN of ;;per-priority administrative claim status pursuant to
Section 364(c)(1) of the Bankruptcy Code; and (viii) the setting of 2 final hearing on the Motian.
" IT APPEARING, that at or prior to the hearing on the Motion, each of the parties identified
on the Service List attached to the Motion received due notice of the Motion pursuant to Bankruptcy
Rules 4001(c)(1), 4001(d)(1) and 1007(d); and it further
APPEARING, that the Debt.ors filed voluntary petitions for relief under chapter 11 of the
Bankruptcy Code on February 26, 1999 (the "Petition Date") and are continuing in the management
and possession of their businesses and properties as debtors-in-possession pursuant to Sections 1107
and 1108 of the Bankruptcy Code; and it further
APPEARING, that prior to the commencement of Debtors’ chapter 11 cases, OAN regularly
purchased records and accounts frora and made other credit accommodations to MRP and the other
Debtors pursuant to an Account Purchase Agreement dated October 1, 1995, as amended by that
certain letter agreement dated December 22, 1997, and further regularly provided billing and related
services to the Debtors pursuant to the terms of 2 Billing and Related Services Agreement dated
August 1, 1997 (collectively, the "OAN Pre-Petition Agreements”); and it further
 APPEARIN G, that the principal amount of all obligations, liabilities and indebtedness of

MRP to OAN existing as of February 26, 1999 pursuant to the OAN Pre-Petition Agreements,

3
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subject to credits arising from payments made and anticipated to be made by account debtors to
OAN with respect to purchased accounts and records, was $17,394,954.78, together with interest
accrued and accruing thereon and fees, commissions, costs, expenses and other:?ﬁargcs accrued and
accruing with respect thereto (collectively the "Prc-Petition Debt"), and that OAN asserts, and the
Debtors agree, that OAN is.fu]ly secured pursuant to the OAN Pre-Petition Agreements and related
financing statements by perfected and valid fust priority security interests in and liens upon the
following assets of the Debtors:
(2) all present and future accounts of the Debtors and the proceeds thereof, arising
at any time, including all residual rights of the Debtors in any account or record

sold to OAN;

(b) all reserves and 2ll amounts at any time duc from OAN to the Debtors under or
in connection with any agreement with OAN;

(c) all of the Debtors' general intangibles;

(d) all of the Debtors' books and records;

(e) all of the Debtors' rights in and to all accounts, debts and other amouuts
payable to the Debtors by any billing and collection processor related to any
account; and

(f) all current and future cash and noncash proceeds and other rights arising frgm
or by virtue of, or from the voluntary or involuntary sale or other disposition
of, or collections with respect to, all or any part of the foregoing;

(g) products of the foregoing;

(collectively, the "Pre-Petition Collateral"); and it further

APPEARING, that without the funding, other credit accommodations; and services

proposed by the Motion to be provided by OAN, the Debtors will not have the funds necessary to

pay their post-petition payroll, payroll taxes, service providers, inventory suppliers, overhead and

other expenses necessary for the continued operation of the Debtors’ businesses and the management
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and preservation of Debtors' assets and properties; and jt further

APPEARING, that the Debtors have requested that OAN continue to purchase
accounts and records, and that the Debtors have requested that OAN continue :ks:-provide billing and
collection and related services in order to provide funds to be used by the Debtors for their general
operating, working capital and other business purposes in the ordinary coursc of the Debtoré‘.
businesses; and it further

‘ AP'PEARNéTtiat such funding, credit accommodations, and services are essential

and will benefit the Debtors, their estates, creditors and equity security holders; and it further

APPEARING, that QAN is willing to enter into an agreement with MRP and the
other Debtors to purchase post-petition accounts and records, and to enter into an agreement to
provide post-petition billing and collection and related services to the Debtors, all on a continuing
secured basis as more particularly described herein and subject to the terms and conditions contained
herein; and it further

APPEARING, that the ability of Debtors to continue in business, remain viable
entities and reorganize under chapter 11 of the Bankruptcy Code depends upon obtaining such
funding, credit accommodations, and services from OAN; and it further

APPEARING, that the relief requested in the Motion is necessary, essential,
reasonable and appropriate for the continued operation of Dcbtors' businesses and the management
and preservation of their assets and properties; and it further

APPEARING, that the Debtors and OAN have negotiated the OAN Agrecments in
good faith and at arms-length; and it further

APPEARING, that this Court has jurisdiction to eater this Interim Order pursuant to

28 U.S.C. §§ 157(b)(2)(A), (D) and (M) and 1334;

5
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NOW, THEREFORE, upon the Motion, the filings and pleadings in these cases, the
record of the proceedings herctofore held before this Court with respect to the Motion and upon
completion of the interim hearing, and after due deliberation and sufficient cause appearing therefor,
the Court hereby finds as follows:

1. . The Debtors are unable to obtain unsecured credit allowable under Secti;:n
503(b)(1) of the Banlcrﬁplcy Code, or pursuant to Sections 364(a) and (b) of the Bankruptcy Code.

2. No other source of interim funding exists on terms more favorable than those
offered by OAN. .

3. The Motion was filed on March 17, 1999 and the Debtors have provided actual
notice of the Motion and the relief requested thereunder, the hearing in respect of the Motion and
the terms of this Interim Order, whether by telephone, telecopy, ovemight courier or by hand
delivery to (i) the Office of the United States Trustee; (ii) OAN's attorneys; (iii) counsel for
WorldCom Network Services, Inc. d/b/a/Wilte] ("WNSI"); (iv) counsel for Access Capital, Inc.
("Access"); (v) the twenty (20) largest unsecured creditors of each of the Debtors; and (vi) all partiés
in interest who have filed a Notice of Appearance in the Debtors’ chapter 11 cases, all as more fully
described in the Service List attached to the Motion. Sufﬁcientv and adequate notice of the Motion
and the hearing with respect thereto has been given pursuant to Bankruptcy Rules 2002, 4001(c) and
(d) and 9014 and Section 102(1) of the Bankruptcy Code as required by Sections 363, 364(c) and (d)
of the Bankruptcy Code, and no further notice of, or hearing on the relief sought in the Motion is
necessary or required.

4. The terms of the OAN Agreements, including, without limitatjon, any and all
amendments thereto, pursuant to which post-petition funding, credit accommodations and services
may be provided to any of the Debtors by OAN, have been negotiated in good faith and at arms

6
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length as those terms are used in Sections 363(m) and 364(¢) of the Bankruptcy Code, and are in the
best interests of the Debtors, their estates, creditors and equity security holders.

5. Good, adequate and sufficient cause has been shown to Justify the granting of
the relief requested herein, and the immediate entry of this Interim Order.

6. WNSI and Access have asserted pre- and post-petition security interests in énd.
liens upon the property of the Debtors' estates in which senior liens and security interests are held
by and/or being granted to OAN.

ceaseat to +hecatr HFthis 6
AN, WNSI, and Access Fia

8. AsofMarch 17, 1999, no committee has been appointed in these cases pursuant

to Section 1102. i ﬂ/
IT IS on this _’jday of Wk ,1999,

ORDERED that the Motion is granted and approved as provided below; and it is

further

ORDERED that good and sufficient notice of the Motion's request for the entry of
this Interim Order and the hearing thereon has been provided in accordance with Sections 102(0),
363, 364(c)(1), (2) aud (3) and 364(d)(1) of the Bankruptcy Code, Bankruptcy Rules 2002 and 4001,
and any request for other and further notice shall be and is hereby dispensed with and waived; and
it is further

ORDERED that the relief granted by this Court, pursuant to this Interim Order is
necessary to avoid immediate and irreparable harm to Debtors' estates; and it is further

ORDERED that the Debtors are hereby immediately authorized and empowered to

7



22Har 1993 16:31 FROY:Enhanced Fax 10:2823854933 JACK KAUFHAH PAGE 889

03722799 MON 16:04 FAX 5484014 GSMAL @o1o

enter into the OAN Agrecements and to obtain post-petition funding, credit accommodations, and
services from OAN pursuant thereto and pursuant to the terms of this Interim Order in such amount
or amounts as may be made available from OAN in accordunce with the terms of the OAN
Agreements, provided, however, that pending the cntry of a final order in respect of the Motion, such
post-petition funding shall not exceed the aggregate amount of $25,000,000 to be remitted by OAN. '
to MRP (inclusive of the Pre-Petition Debt) and it is further

ORDE.RED that the'D"éBtors shall use the proceeds of the OAN funding for the payment of
general operating and working capital purposes in the ordinary course of Debtors' businesses,
including specifically, without limitation, the expenses authorized pursuant to that certain
"Stipulation and Agreed Order By and Amang Worldcom Network Services, Inc., OAN Services,
Inc., Access Capital, Inc., and Minimum Rate Pricing, Inc., Parcel Consultants, Inc., and National
Tele-Communications Services, Inc., as Debtors and Debtors-in-possession, (i) Authorizing and
Conditioning Use of Cash Collateral and (ii) Granting Adequate Protection for Use of Collateral and
Cash Collateral,” and the Budget thereto atlached as exhibit D-2, as the same may hereafter be
revised, amended, modified, or supplemented (collectively, the "Interim Cash Collateral Order");
and it is further

ORDERED that the Debtors are authorized and directed to execute, deliver, perform, comply
with, and expend such funds reasonably necessary to implement and effectuate the terms and
covenants of, and pay all fees and charges associated with, the OAN Agreements. The OAN
Agreements shall be substantially in the form annexed to the Motian as Exhibit 1-5. The terms and
conditions of the OAN Agreements shall be deemed to be incorporated into the terms and conditions
of this Interim Order and shall be sufficient and conclusive evidence of the funding arrangements,

credit accommodations, and service agreements between the Debtors and OAN and of the Debtors’

8
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assumption and adoption of the terms and conditions of the OAN Agreements, for 2]l purposes,

including the payment of all principal, intercst, commissions, fees, service charges, and other fees
. and cxpenses, as more fully set forth in the OAN Agreemeuts; and it is furth€r™”
| ORDERED that the Debtors have acknowledged and agreed and this Court hereby finds for

all purposes in these cases, subject only to the rights of the Comxmttee as hereimafter set forth below '

that as of the Petition Date: (a) the OAN Pre-Petition Agreements are valid and binding agrcements
and obliga:tiéhg-gi’ the Debfors; (b) the princi-p“al amount of the Pre-Petition Dcbt due and payable
to OAN by MRP, according to MRP's books and records as of February 26, 1999, consists of
advances and other credit accommodations in the principal amount of approximately
$17,394,954.78, together with interest accrued and accruing thereon and fees, commissions, costs,
expenses, and other charges accrued and accruing with respect thereto, subject to credits arising from
payments made and anticipated to be made by account debtors to OAN with respect to accounts and
records purchased by OAN; and it is further

ORDERED that the Debtors have agreed and this Court hereby finds that the validity,
perfection, and enforccablhty of OAN's pre-petition liens, or any other claims whatsoever against
OAN are for all purposes, subject only to the rights of the Committee for a period of-z»;u‘{;»}J (69) days
from the date the Committee is appointed, to file a complaint pursuant to Bankruptcy Rule 7001, to
invalidate, satisfy or subordinate the Pre-Petition Debt and/or to object to the extent, validity or
perfection of OAN's pre-petition security interests and liens to the extent warranted or appropriate.
If such complaint is not so timely filed, the Pre-Petition Debt and OAN's security interests and liens
shall be recognized as valid, binding, allowed and in full force and effect with respect to all parties
in these proceedings pursuant to Section 506(2) and (b) of the Baukruptcy Code; and it is further
ORDERED that to secure the prompt payment and performance of any and all post-petition

9
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obligations, liabilities and indebtedness of any of the Debtars to OAN of whatever kind or nature

or description pursuant to the OAN Agreements (coilectively, the "Indebtedness™), OAN shall have

and is hereby granted, effective as of the Petition Date, on and after the daté’;i'this Interim Order,

valid and perfected first priority security interests and liens, superior to the liens and interests of any

and all other creditors of the estates of the Debtors, including without limitation, the post-petition

Liens granted to OAN, WNSI, and Access pursuant to the Interim Cash Collateral Order, in and upon

the assets of'tliie'"chtors, viFiether acquired prior to or after the Petition Date, including, without

limitation, and by way of general description:

@

®)

(©)
(d)
(¢)

0

all present and future accounts of the Debtors and the proceeds and products
thereof, arising at any time, including all residual rights of the Debtors in any
accounts or records sold to OAN;

all reserves and all amounts at any time due from OAN to the Debtors under or
in connection with any agreement with OAN;

all of the Debtors' general intangibles;
all of the Debtors' books and records;

all of the Debtors' rights in and to all accounts, debts and other amounts
payable to the Debtors by any billing and collection processor related to any
accounts and records;

*(eneptforthe m\pmydy lease. CoﬂCe(ﬂltg (solemamecec R, Cedoc Geen
all other assets and property of the Debtors of every nature, kind and
description whether now owned or hereafter acquired, including without
hmitation, allfuxmture fixtures, ]ease?t equipment, securities, and investment

prop:;ty, including without hgutahon, th(i\ De}%ﬁﬁh shgree: Sf sllc;ck 1% :HLW&%H}' e
owned subsidigries¥and ORY Fedecvesthes Aol

GEES by e o tien neiee 12 Gomacrec Pont Deatly. 1ic
all current and future cash and noncash proceeds and products of the Debtors'
assets and other rights arising from, or by virtue of, or from the voluntary or
involuntary sale or other disposition of, or collections with respect to, all or any

part of the foregoing;

(collectively, the "Collateral#and it is further

ORDERED that notwithstanding anything to the contrary set forth in this Interim

&% Proud:c(, houe vee, Hhat nothin
erecetd i Uﬂloeﬁu there wi
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Order, the sceurity interests and liens hereby granted to OAN in and upon the Collateral shall not
have priority over any valid, duly perfected liens held by equipment financers and lessors. The
foregoing is without prejudice to the rights of the Debtors, the Committee Ot any other party in
interest, including OAN, to 6bject to the allowance of such equipment financers' and lessors' lens;
and it is further |

ORDERED that QAN is authorized and granted relief from the automatic stay under
Section 363 of thié Bankruptcy Code to set off z.md apply the proceeds of any Pre-Pctition Collateral
which it has collected or will collect post-petition, or any other amounts received by OAN in respect
of the Pre-Petition Collateral, against the outstanding Pre-Petition Debt until such Pre-Petition Debt,
and thereupon the Indebtedness, is paid and satisfied in full. In accordance with the OAN
Agreements, OAN shall account periodically to the Debtors consistent with the terms of the OAN
Agreements for such applications and setoffs; and it is further

ORDERED that this Interim Order shall be sufficient and conclusive evidence of the
priority, perfection and validity of all of the senior security interests in and liens upon the property
of the Debtors gianted to OAN as set forth herein, without the necessity of filing, recording or
serving any financing statements, or other documents which may otherwise be required under federal
or state law in any jurisdiction or the taking of any other action to validate or perfect the security
interests and liens granted to OAN in this Interim Order and the QAN Agreements. If OAN shall,
in its discretion, elect for any reason, to file any such financing statements or other documents with
respect to such security interests and liens, the Debtors are authorized and directed to execute, or
cause to be executed, all such financing statements or other documents upon OAN's reasonable
request, and the filing, recording or service thereof (as the case may be) of such financing statements

and/or other documents shall be deemed to have been made at the time of and on the Petition Date;

11
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and if is further

ORDERED that the Debtors are hereby authorized and directed to perform all acts
and make all reasonable and necessary expenditures to execute, deliver and\;mply with the terms
of such other documents, instruments, and agreements in addition to the above OAN Agreements,
as OAN may reasonably require as evidence of and for the protection of the Indebtedness and the
Collateral or which may be otherwise deemed necessary by OAN to effectuate the terms and
conditions of thié Interim Or?er and the OAN .Agreemcnts, each of such documents, instruments,
and agreements being included in the definition of "OAN Agreements"” contained herein; and it is
further

ORDERED that OAN is authorized to collect the post-petition accounts and prpceeds
of the Debtors pursuant to the OAN Agreements and to apply such collections as set forth therein.

In accordance with the OAN Agreements, OAN shall account periodically to the Debtors consistent

with the terms of the OAN Agreements for such collections and applications of the Debtars' accounts

and proceeds; and it is further

of NTC and PCI, which pursuan

lens granted herein to OAN

ORDERED that for all Indebtedness of the Debtors to OAN, and in addition to the
foregoing, OAN is granted an allowed superpriority administrative claim in accordance with Section
364(c)(1) of the Bankruptcy Code having priority in right of ﬁayment over any and all other
obligations, liabilities and indebtedness of the Debtors, now in existence or hereafter incurred by the

12
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Debtors and over any and all administrativc expenses or priority claims of the kind specified in, or

ordered pursuant to, Scctions 326, 330, 331, 503(b), 506(c) or 507(b) of the Bankruptcy Code,

(,Lrg'u?;k except for (i) quarterly fecs which may be incurred pursuant to 28 U.S.C. § 1930(a)(6) ("Trustee's

N
ture.

*’#’ such ~Po\a+ P ¢ cc:()‘i" ot a

Fees"); and (ii) Court-approved fees andéapcnss of professionals employed by the Debtors and the
Committee pursuant to Secti on, 327mof ‘t‘li’egBankmptcy Code (“Professional Fees"); provided,
however, that OAN shall not be responsible for the payment or reimbursement of any fees or
disbursem;:ri"cg of the Debtors or the Committee incurred in cormection with the assertion or joinder
in any claim, counter-claim, action, proceeding, application, motion, objection, defense or other
contested matter, the purpose of which is to seck any order, judgment, determination or similar relief
invalidating, setting aside, avoiding, subordinating, in whole or in part, the Pre-Petition Debt, the
Indebtedness or OAN's liens and security interests in any of the Collateral, or otherwise challenging
or contesting any aspect of the OAN Pre-Petition Agreements, OAN's pre-petition relationship with
any of the Debtors, or any payments received by OAN pursuant to the OAN Agreements or OAN's
pre-petition relationship with the Debto% and it is further

ORDERED that OAN's security interests in and liens upon the Collateral and super-
priority administrative expense claim shall be subordinate only to:

'pmAQOochfr (‘1 whesdue

(@ Trustee's Fccs and

(b) any Professional Fees incurred prior to the expiration of the notice period after
an Event of Default (defined below) which remain unpaid at that ti[g;'*gnd it is further

A
ORDERED that cxcept for the Trustee's Fees and Professional Fees authorized above,

an&ll\ Col\S\é.c:a‘\’\ o0 -(1\;( same,

10 costs or expenses of adrmmstratlon which have or may be incurred in the Debtors’ chapter 11
cases pursuant to Section 506(c) of the Bankruptcy Code, or in any future proceedings or cases

related hereto, shall be charged against OAN, its claims, or the Collateral, without the prior written
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consent of OAN, and no such consent shall be implied from any other action, inaction or
acquicscence by OAN and no obligations incurred or payments or other transfers made by or on
behalf of the Debtors on account of the funding arrangements with OAN:;lrsua.nt to the OAN
Agreements shall be avoidable or recoverable from OAN under Sections 547, 548, 549, 550, 553
or any other provision of the Bankruptcy Code; and it is further

. ORDERED that in the event of the occurrence of any of the following: (2) the faiture
of the Debtors to perform B:?ny .material rcSp.ect any of their cbligations pursuant to this Interim
Order, (b) the occurrence of any default under or breach of the OAN Agreements which is not cured
within any applicable cure or grace period provided for therein, (c) conversion of the Debtors'
chapter 11 cases to cases under Chapter 7 of the Bankruptcy Code, (d) the appointment of a trustee
pursuant to Section 1104(a)(1) ar Section 1104(2)(2) of the Bankruptcy Code, in the Debtars' chapter
11 cases, () dismissal of any of the Debtors' chapter 11 cases, (f) the entry of any order modifying,
reversing, revoking, staying, rescinding, vacating or amending this Interim Order without the express
prior written consent of OAN (the foregoing being referred to in this Interim Order individually as
an "Event of Default” and collectively as "Events of Default"); then (unless such Event of Default
is specifically waived in writing by OAN) upon the occwrrence of any of the foregoing after giving
&;;\o/é— (i;business days notice in writing, served by ovemight delivery service or telefax upon the
Dcbtor, Debtors' Counsel:f\lé&uog&'[‘-l‘-cﬁﬁ%Committcc, a trustee if appointed and the United States
Trustee: (1) OAN shall be entitled to immediately terminate its obligations and duties under the
OAN Agreements, and (2) OAN shall have no obligation to purchase accounts, lend or advance any
funds to the Debtors or provide other financial accommodations or services to any of the Debtors
upon or after the occurrence of an Event of Default and the expiration of.g;»gé'c é business days
following the giving of notice as provided in this paragraph; provided, however, that such notice

14
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requirements shall not apply to an Event of Default of the type specified in subparagraph (c), $&§.-
(e) or (f) of this paragraph; and it is further

ORDERED that upon the payment in full of the Pre-Petition Debt and the Indebtedness to
OAN, OAN and the Debtors shall cach be released from any and all obligations pursuant to the terms
of this Interim Order and/or the OAN Agreements; and it is further

ORDERED that OAN shall be entitled to the full protection of Sections 363(m) and 364(e)
of the Ba:ﬂcrﬁpicy Code with respect to accounts, records and assets purchased from the Debtors and
the debts, obligations, liens, security interests and other rights created or authorized in this Intenim
Order in the event that this Interim Order or any authorization contained herein is vacated, reversed
or modified on appeal or otherwise by any court of competent jurisdiction; and it is further

ORDERED that all post-petition funding, credit accommodations and services under the
OAN Agreements are provided in reliance on this Interim Order and there shall not at any time be
entered in the Debtors' chapter 11 cases any order which (a) authorizes the use of cash collateral of
the Debtors in which OAN has an interest, or the sale, lease, or other disposition of property of the
estates of the Debtors in which OAN has a lien or security interest, which is in any way inconsistent
with the terms of this Interim Order (to the extent there is an inconsistency between such cash
collateral authorization and this Interim Order, the provisions of this Interim Ovder shall govern);
or (b) under Scction 364 of the Bankruptcy Code authorizes the obtaining of credit or the incuwing
of indebtedness secured by a lien or security interest which is equal or senior in priority to any lien
or security interest held by OAN, or which is eutitled to priority administrative claim status which
1s equal or superior to that granted to OAN; and it is further

ORDERED that the provisions of this Interim Order and any actions taken pursuaat hereto

shall survive the entry of any order which may be entered converting the Debtors' chapter 11 cases

1s
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to chapter 7 cases, and the tetms and provisions of this Interim Order as well as the priorities in
payment, liens, and security interests granted pursuant to this Interim Order aﬁd the OAN
Agreements shall continue in this or any superseding case under the Banh't.;t.cy Code, and such
priorities in j)ayment, liens and security interests shall maintain their priority as provided by this
Taterim Order until the Pre-Petition Debt and the Indebtedness are indefeasibly paid in full and -
satisfied, and it is further

ORDERED that the provisions of this Interim Order shall inure to the benefit of the Debtors
and OAN and shall be binding upon the Debtors and OAN and their respective successors and
assigns, insiuding any trustee or other fiduciary hereafter 2ppointed as a legal representative of the
Debtors or with respect to property of the estates of the Debtors, whether under Chapter 11 of the

Sub jest to the Ngkts grontrd 4othe. Coripn thze hefurn,

Bankruptcy Code or any subsequent chapter 7 cases, and shall also be binding upon all creditors of
the Debtors and other parties in interest; and it is further

ORDERED that if any or all of the provisions of this Interim Order are hereafter modified,
vacated or stayed, such modification, vacation or stay shall not affect (a) the validity of any
obligation, indebtedness or liability incurred by the Debtors to OAN prior to the effective date of
such modification, vacation or stay, or (b) the validity or enforceability of any security interest, lien,
or priority authorized or created hereby or pursuant to the OAN Agreements. Notwithstanding any
such modification, vacation or stay, any indebtedness, obligations or liabilities incurred by the
Debtors to OAN prior to the effective date of such modification, vacation or stay shall be governed
in all respects by the original provisions of this Interim Order, and OAN shall be entitled to all the
rights, remedies, privileges and benefits granted herein and pursuant to the OAN Agreements with
respeot to all such indebtedness, obligations or liabilities; and it is further

ORDERED that to the extent the terms and conditions of the OAN Agreements are in

16
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conflict with the terms and conditions of this Interim Order, the terms and conditions of this Interim
Order shall control; and it is further

ORDERED that the terms of the funding and other arrangements between the Debtors and
OAN pursuant to the OAN Agreements and this Interim Order, were negotiated in good faith and
at arms-length between the Debtors and OAN, and all funding, advances, account and record
purchascs., or other credit accommodations which are caused to be issued or made to the Debtors,
or any one of' them, b}; OAN pursuant to the OAN Agreements arc dcem.ed to have been extended
in good faith, as the term is used in Sections 363(m) and 364(e) of the Bankruptcy Code, and shall
be entitled to the fill protection of Sections 363(m) and 364(e) of the Bankruptcy Code in the event *
that this Interim Order or any provision hereof is vacated, reversed or modified, on appeal or
otherwise; and it is further

ORDERED that this matter is set for a final hearing 2t {|:#9 o'clock f m. on YVI[ULM/\ ’Lﬂ

,1999 ("Final Hearing"), in Courtroom 3E in the United States Bankruptcy Court for the District of

New Jersey, Martin Luther King, Jr. Federal Building, 50 Walnut Street, Newark, New Jersey
07102; at which time any party-in-interest, may appear and state its objections, if any, to the funding,
other credit arrangements, and service agreements of the Debtors. The parties identified on the
Service List attached to the Motion shall immediately, and in no event later than March?E_Q999, be
mailed copies of this Interim Order or such written summary of this Interim Order as the Court may
_approve. Objections shall be in writing and shall be filed with the Clerk of the Bankruptcy Court
with a copy served upon Debtor's counsel, the Office of the United States Trustee, parties who have
requested notice in any of the cases, Counsel for the Committee, OAN's counsel, WNSI's counsel,
and Access' counsel, so that such Objections are received on or before the close of business on
Marchz_S,’ 1999. Objections to any of the provisions of this Interim Order shall be deemed waived

17
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ualess filed and received on or before the close of business on the date specificd above. Except as
] . AoYetimOrder

otherwise provided in this paﬁg&pl?\, the terms of this Interim Order shall be valid and binding upon

the Debtors, all creditors of the Debtors and all other parties in interest from end after the date of this

Interim Order by this Court. In the event that this Court modifies any of the provisions of this

Interim Order following such further hearing, such modifications shall not affect the rights and

priorities of OAN pursuant to this Interim Order with respect to the Collateral and any portion of the |

o s

Indebtedness which arises, or is incurred or is advanced prior to such modifications (or otherwise
arising priof to such modifications), and this Interim Order shall remain in full force and effect

except as specifically amended or modificd at such final hearing.

- -7
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37 Collier Bankr.Cas.2d 950, 30 Bankr.Ct.Dec. 541, 1997 Fed.App. 65P

(Cite as: 107 F.3d 359)

In re Harry JAVENS and Joyce Javens, Debtors.
Harry JAVENS and Joyce Javens, Plaintiffs-
Appellants,

v.

CITY OF HAZEL PARK and City of Royal Oak,
Defendants-Appellees.

No. 95-1379.

United States Court of Appeals,
Sixth Circuit.

Argued Oct. 3, 1996.
Decided Feb. 19, 1997.

Debtors filed bankruptcy petition when demolition
by municipalities of debtors’ three condemned
buildings was imminent, invoking automatic stay to
prevent destruction.  Municipalities moved for
determinations that demolition and related litigation
was excepted from automatic stay. The Bankruptcy
Court granted motions. Debtors moved for
injunctive relief against one municipality and
appealed orders granting motions. Debtors’ case
was subsequently dismissed. The United States
District Court for the Eastern District of Michigan,
Denise Page Hood, J., affirmed orders granting
municipalities’ motions. Debtors appealed. The
Court of Appeals, Boggs, Circuit Judge, held that:
(1) bankruptcy court was not required to inquire into
circumstances of municipalities' proceedings before
granting motions for determination that automatic
stay did not apply, and (2) municipalities’ actions in
demolishing buildings were exercises of their police
powers and excepted from automatic stay, pursuant
to police powers exceptions.

Affirmed.

[1] BANKRUPTCY €=2361

51k2361

Filing petition under Bankruptcy Code creates legal
barriers that repel, at least temporarily, many legal
attacks against estate. Bankr.Code, 11 U.S.C.A. §
362(a).

(2] BANKRUPTCY €=23%4.1

51k2394.1

Shield provided by automatic stay can repel actions
by all entities, including governments. Bankr.Code,

11 U.S.C.A. § 362(2).

[3] BANKRUPTCY &=2467

51k2467

Dismissal of debtors' bankruptcy case did not affect
appealability ~ of  orders recognizing  that
municipalities were excepted from automatic stay to
enforce local building codes, inasmuch as actions for
damages for willful violation of automatic stay
survive dismissal. Bankr.Code, 11 U.S.C.A. §
362(h).

(3] BANKRUPTCY &€=3766.1

51k3766.1

Dismissal of debtors' bankruptcy case did not affect
appealability ~of  orders recognizing  that
municipalities were excepted from automatic stay to
enforce local building codes, inasmuch as actions for
damages for willful violation of automatic stay
survive dismissal. Bankr.Code, 11 U.S.C.A. §
362(h).

[4] BANKRUPTCY &-=2467

51k2467

Action for damages for willful violation of automatic
stay survives dismissal of case in bankruptcy.
Bankr.Code, 11 U.S.C.A. § 362(h).

[5] BANKRUPTCY €=2057

51k2057

Inasmuch as dismissal of underlying bankruptcy case
does not automatically strip federal court of residual
jurisdiction to dispose of matters after case has been
dismissed, exercise of such jurisdiction is left to
sound discretion of trial court.

[6] BANKRUPTCY €=2402(1)

51k2402(1)

Bankruptcy court was not required to inquire into
municipalities’ determinations regarding condition of
debtors' condemned buildings or validity of related
state  court  proceedings  before granting
municipalities' motions for determination that
automatic stay did not apply so as to prevent them
from continuing litigation seeking demolition of
condemned property, or carrying out such
demolition, under police power exceptions to
automatic stay. Bankr.Code, 11 U.S.C.A. §
362(b)(4, 5).

(7] BANKRUPTCY €=2371(1)
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51k2371(1)

By creating exceptions from automatic stay for
police and regulatory actions, Congress removed
local regulation only from effect of automatic stay;
it did not eliminate bankruptcy court’s power to
enjoin enforcement of local regulation which is
shown to be used in bad faith. Bankr.Code, 11
U.S.C.A. § 362.

[7] BANKRUPTCY €2402(1)

51k2402(1)

By creating exceptions from automatic stay for
police and regulatory actions, Congress removed
local regulation only from effect of automatic stay;
it did not eliminate bankruptcy court's power to
enjoin enforcement of local regulation which is
shown to be used in bad faith. Bankr.Code, 11
U.S.C.A. § 362.

(8] BANKRUPTCY €=2371(1)

51k2371(1)

Although bankruptcy court may enjoin enforcement
of local regulation that is shown to be used in bad
faith, good faith of state and local officials should be
presumed, only to be rebutted by particularized
pleadings made after investigation, as required by
rule, and proof of various forms of bad faith.
Fed.Rules Bankr.Proc.Rule 9011, 11 U.S.C.A.

{9] BANKRUPTCY €=3781

51k3781

Even if appellate court were to treat as denials of
debtors' motion for injunction bankruptcy court's
orders excepting from automatic stay conduct by
municipalities in demolishing debtors’ condemned
buildings under police and regulatory power, and to
treat debtors' appeal from those orders as appeal of
denial of motion for injunction, demolition of
buildings rendered case moot.

[10] BANKRUPTCY €-2402(1)

51k2402(1)

Municipalities' actions in demolishing debtors’
condemned  buildings were  exercises of
municipalities’ police powers, and thus excepted
from automatic stay pursuant to police powers
exception to provisions staying actions or
enforcement of judgments against debtors,
notwithstanding debtors' claim that actions had
effect of controlling estate property and thus were
not excepted from stay that arose under provision
barring acts to exercise control over estate property,
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to which no exception applied; control provision
upon which debtor relied did not apply to actions by
governmental units to enforce police power.
Bankr.Code, 11 U.S.C.A. § 362(a)(1-3), (b)(4).

[11] BANKRUPTCY €=2402(1)

51k2402(1)

Automatic stay did not arise under provision barring
acts to exercise control over estate property so as to
bar municipalities' conduct in demolishing debtors’
condemned buildings, notwithstanding debtors’
argument that exceptions for governmental use of
police powers apply only to actions against debtors,
while demolition orders being enforced were in rem,
inasmuch as debtors’' narrow interpretation was
inconsistent with government's frequent use of in
rem actions to enforce police and regulatory powers.
Bankr.Code, 11 U.S.C.A. § 362(a)(1-3), (b)(4).

[12] BANKRUPTCY €~=23%4.1

51k2394.1

Automatic stay provision preventing commencement
or continuation of action against debtor is not limited
to in personam actions. Bankr.Code, 11 U.S.C.A.
§ 362(a)(1).

[13] BANKRUPTCY €=2402(1)

51k2402(1)

Exceptions to  automatic  stay permitting
governmental unit to enforce its police or regulatory
power are mnot intended to be limited to
nondestructive exercises of governmental power.
Bankr.Code, 11 U.S.C.A. § 362(b)(4, 5).

[14] BANKRUPTCY €=2467

51k2467

Even assuming that bankruptcy court erroneously
determined that automatic stay did not apply so as to
prevent municipalities from enforcing building and
fire codes with regard to debtors’ properties, debtors
were not entitled to damages under statute providing
for recovery for willful violation of automatic stay,
inasmuch as municipalities could not be found to
have willfully violated stays that bankruptcy court
orders declared did not exist. Bankr.Code, 11
U.S.C.A. § 362(h).

*361 Hugh M. Davis, Jr. (argued and briefed),
Hugh M. Davis, Ir., P.C., Detroit, MI, Harry
Javens, Troy, MI, for Harry Javens, Joyce Javens.

Arnold J. Shifman, Philip H. Seymour (argued),
Cooper, Shifman, Gabe, Quinn & Seymour, Royal
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Oak, MI, Susan M. Lancaster (briefed), Sherman &
Sherman, Bingham Farms, MI, for City of Hazel
Park.

Lawrence A. Friedman (argued and briefed),
Southfield, MI, for City of Royal Oak.

Before: KRUPANSKY, BOGGS, and SILER,
Circuit Judges.

BOGGS, Circuit Judge.

Municipal authorities demolished three condemned
buildings owned by Harry and Joyce Javens after
they filed for bankruptcy. Should the automatic stay
provisions of the Bankruptcy Code have required
those authorities to desist from that exercise of local
might? The district court and bankruptcy court
below held that the Code did not prevent the Cities
of Hazel Park and Royal Oak from sending
bulldozers to enforce their laws. After careful
consideration of the applicable provisions of the
Code, we agree, and affirm the order of the district
court.

I

In November 1989, four years and four months
before the first building fell, the City of Hazel Park
filed a complaint in Oakland County Circuit Court
against the Javenses and others having an interest in
the Blue Dot Building, an apartment house located at
20841 John R {sic] in that city. Hazel Park alleged
that numerous building and fire code violations
made the building a public nuisance and a danger to
the public health, safety, and welfare. In July 1992,
after two and a half years of procedural
maneuvering, Javens (as we shall for simplicity call
the plaintiffs) and Hazel Park entered into a consent
judgment. Under its terms, the Blue Dot apartments
were to be vacated; Hazel Park was to give Javens
a definitive list of violations (it would fill five
single-spaced pages); and Javens was to correct
them all within one year after the premises were
vacated.

A year and two months later, alleging that Javens
had failed to comply with the consent judgment,
Hazel Park filed a motion in the same state court for
an order of immediate demolition. At a hearing on
the motion, Javens claimed that he was unable to
comply with the terms of the consent judgment
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because actions by Hazel Park employees had made
it impossible for him to do so. Judge Nichols of the
circuit court scheduled a bench *362 trial for
December 3, 1993. Javens succeeded in obtaining
two adjournments, and requested a third. That
prompted Judge Nichols to cancel the bench trial.
Hazel Park refiled its motion for an order of
immediate demolition, and, at a hearing held on
January 19, 1994, Judge Nichols granted the
motion. However, certain persons having minor
interests in the building had not been notified of the
motion, so the city had to refile the motion and
serve all the parties. At a new hearing on February
2, Judge Nichols entered an amended order to the
same effect.

The Blue Dot Building was not the only Javens
property that attracted Hazel Park's attention. In
another Oakland County Circuit Court action, the
city sought a declaratory action that thirteen other
houses owned by Javens were nuisances per se, and
that the buildings should either be brought up to
code or demolished. One of these houses, at 422
East George Street, suffered damage in a fire in
June 1993. Hazel Park sought an order of
immediate demolition for that building.  After
several adjournments, Judge Schnelz of the circuit
court personally inspected the building; he still had
the motion under advisement as of February 2,
1994.

Meanwhile, in the nearby City of Royal Oak, a
hearing officer for the city made determinations
regarding yet another building owned by Javens, at
213 Euclid Street in that municipality. At a
proceeding held on November 17, 1993, the officer
found that
[t]his house is in a seriously deteriorated condition
requiring extensive building, plumbing, electrical
and heating repairs. The owner, Mr. Javens, has
had more than a year's time to repair the building
but has made no apparent effort to comply with the
orders of the Code Enforcement Division and the
house continues to be an attractive nuisance,
deteriorating the neighborhood.... THEREFORE,
IT IS ORDERED that the house, all accessory
buildings, and deteriorated fencing be
demolished....

Five days later, Javens had the opportunity to show
cause at a City Commission meeting why the order
and findings of the hearing officer should not be
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followed. Javens spoke at length, and asserted that
Royal Oak police officers had prevented him from
repairing the building by keeping him and
contractors from entering the premises. Mr. Krupp,
a Code Enforcement officer, also testified, as did
Mr. Sutton, a neighbor on Euclid Street; both spoke
of the building’s decrepit condition. Javens
complained of having received inadequate notice and
information about the nature of the hearing.
Nonetheless, at the close of the hearing, the
commission voted unanimously to affirm the hearing
officer's order of demolition, and to seek bids for
the demolition of the house at 213 Euclid Street.

Thus, at the beginning of February 1994, two
buildings owned by Javens faced imminent
destruction, and the same fate seemed possible for a
third. Javens sought sanctuary in the Bankruptcy
Code. On February 2, 1994, the same day that
Judge Nichols entered his amended order of
immediate demolition for the Blue Dot Building,
Javens filed a voluntary petition in United States
Bankruptcy Court for the Eastern District of
Michigan.

11

1] Filing a petition under the Bankruptcy Code
creates legal barriers that repel, at least temporarily,
many legal attacks against the estate. The following
statutory language creates these barriers:

(a) Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or
303 of this title, or an application filed under
section 5(a)(3) of the Securities Investor Protection
Act of 1970, operates as a stay, applicable to all
entities, of--

(1) the commencement or continuation, including
the issuance or employment of process, of a
judicial, administrative, or other action or
proceeding against the debtor that was or could
have been commenced before the commencement
of the case under this title, or to recover a claim
against the debtor that arose before the
commencement of the case under this title;

(2) the enforcement, against the debtor or against
property of the estate, of a judgment obtained
before the commencement of the case under this
title;

*363 (3) any act to obtain possession of property
of the estate or of property from the estate or to
exercise control over property of the estate;
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11 U.S.C. § 362(a).

The legislative history of the Code explains the
purpose of this protection:
The automatic stay is one of the fundamental
debtor protections provided by the bankruptcy
laws. It gives the debtor a breathing spell from his
creditors. It stops all collection efforts, all
harassment, and all foreclosure actions. It permits
the debtor to attempt a repayment or
reorganization plan, or simply to be relieved of the
financial pressures that drove him into bankruptcy.
H.R. Rep. 95-595, at 340 (1978), reprinted in 1978
U.S.C.C.A.N. 5787, 6296.

[2] The § 362(a) shield can repel actions by "all
entities,” including governments. As one court
explained, "the legislative history is clear that, in
general, this [section] was intended to extend to
governmental entities as well as private ones." Penn
Terra Ltd. v. Dep't of Envtl. Resources, 733 F.2d
267, 271 (3d Cir.1984).

Some governmental attacks on the estate, however,
penetrate the barrier. Pursuant to 11 U.S.C. §
362(b), the filing of a petition does not operate as a
stay:
(4) under subsection (a)(1) of this section, of the
commencement or continuation of an action or
proceeding by a governmental unit to enforce such
governmental unit's police or regulatory power;
(5) under subsection (a)(2) of this section, of the
enforcement of a judgment, other than a money
judgment, obtained in an action or proceeding by a
governmental unit to enforce such governmental
unit's police or regulatory power,

As the legislative history of the Code explains,
"[t]hus, where a governmental unit is suing a debtor
to prevent or stop violation of fraud, environmental
protection, consumer protection, safety, or similar
police or regulatory laws, or attempting to fix
damages for violation of such a law, the action or
proceeding is not stayed under the automatic stay.”
S.Rep. No. 95-989, at 52 (1978), reprinted in 1978
U.S.C.C.A.N. 5787, 5838.

The Code provides for no similar exception from
any stays automatically generated against the
proceedings described in the other subsections of §
362(a), including subsection (a)(3). Against such
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actions, the barriers are fully effective, unless and
until overcome by a successful petition in the
bankruptcy court for relief from the automatic stay.
See 11 U.S.C. § 362(d).

II1

Javens notified Hazel Park and Royal Oak of his
bankruptcy filing, and invoked the Code's automatic
stay provisions to save his condemned buildings
from destruction. Hazel Park promptly filed a
motion in the bankruptcy court "for a determination
that the automatic stay of § 362(a) does not apply to
the litigation initiated by the City of Hazel Park to
correct building code violations or obtain orders
permitting demolition of properties in which the
debtors or debtors' estate may have an interest.” In
re Javens, No. 94- 41069-G (Bankr.E.D.Mich.
March 15, 1994) (order exempting Hazel Park from
automatic stay). Javens opposed the motion by
proffering evidence that the Blue Dot Building was
not in fact a danger to the public, and by arguing
that the bankruptcy court should preserve the estate
by recognizing the stay. Javens also moved for an
injunction against the city's proceeding with the
demolition, and for sanctions against the city for acts
already committed: [FN1] he averred that Detroit
Edison, at Hazel Park's behest, had cut off electrical
service to the Blue Dot Building, resulting in frozen
pipes and related damage.

FNL. 11 U.S.C. § 362(h) provides that "[a]n
individual injured by any willful violation of a stay
provided by this section shall recover actual
damages, including costs and attorneys'’ fees, and,
in appropriate circumstances, may recover punitive
damages.”

The bankruptcy court granted Hazel Park's motion,
holding that "[t]he automatic stay does not prevent
government from the exercise of police or
regulatory power.... Hazel Park's effort to require
adherence to building codes or demolish property
that may *364 pose a threat to the safety and health
of the community is clearly within the police or
regulatory power of government. The exercise of
this power is not barred by the operation of 11 U.S.
Section 362." The holding applied to both the
demolition order already obtained, and the litigation
under way against the second Hazel Park property.
Ibid.
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On that very day, March 15, 1994, Hazel Park
razed the Blue Dot Building. With his eye, no
doubt, on obtaining § 362(h) damages for that act,
Javens promptly appealed to the district court the
bankruptcy court's order declaring the stay
inapplicable to Hazel Park.

In early May 1994, Royal Oak sought an order
from the same bankruptcy court declaring its actions
against 213 Euclid exempt from the § 362 automatic
stay provisions. Javens claims that he was not.
personally served with notice of the hearing on the
matter, learned of it less than twenty-four hours
before it occurred, and was represented not by
counsel but by Joyce Javens, his wife, who was
"completely unprepared and unfamiliar with the
proceedings.” On May 10, the bankruptcy court
entered an order declaring that "the City of Royal
Oak [']s actions regarding 213 Euclid are in fact
exempt from the automatic stay provisions of 11
USC 362." Javens frantically sought to obtain
emergency injunctive relief in state court, but before
Javens could succeed, the bulldozers arrived at 213
Euclid. As he had done with respect to the Hazel
Park action, Javens appealed the bankruptcy court's
order of exemption to the district court.

Hazel Park obtained an order from Judge Schnelz
on May 20 to compel Javens to repair the building at
422 East George within ninety days. On September
7, 1994, Hazel Park apparently demonstrated to
Judge Schnelz's satisfaction that Javens had not
complied with the May 20 order, and secured an
order of immediate demolition. So the third
building fell.

[3][4][5] Meanwhile, the bankruptcy trustee moved
on May 3, 1994 to dismiss Javens's bankruptcy
petition for failure to proceed in proper prosecution
of the case. The bankrupicy court granted that
motion on May 12 Javens moved for
reconsideration.  After a variety of motions and
hearings, the bankruptcy court confirmed its
dismissal of the case on August 3, 1994. Javens did
not appeal that dismissal to the district court. [FN2]

EN2. We do not think that the dismissal of the case
in bankruptcy affects the appealability of the orders
recognizing the cities’ exemption from the
automatic stay. An action under § 362(h) for
damages for willful violation of an automatic stay
survives dismissal of the case in bankruptcy. See
Price v. Rochford, 947 F.2d 829, 830-31 (7th

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



107 F.3d 359
(Cite as: 107 F.3d 359, *364)

Cir.1991).  "Since dismissal of an underlying
bankruptcy case does not automatically strip a
federal court of residual jurisdiction to dispose of
matters after the underlying bankruptcy case has
been dismissed, exercise of such jurisdiction is left
to the sound discretion of the trial court. In re
Carraher, 971 F.2d 327, 328 (9th Cir.1992); Inre
Morris, 950 F.2d 1531, 1534 (11th Cir.1992); In
re Smith, 866 F.2d 576, 580 (3d Cir.1989)." Inre
Lawson, 156 B.R. 43, 45 (Sth Cir. BAP 1993).

Javens's appeals of the bankruptcy court's two
exemption orders proceeded in district court. He
sought a reversal of those orders, and remand for a
determination of damages resulting from violation
by the cities of the automatic stays.

The district court affirmed the bankruptcy court's
orders of exemption, agreeing that "the automatic
stay does not prevent government from the exercise
of police or regulatory power,"” and holding that it
was "axiomatic” that the cities’ actions enforcing its
building and fire codes "are related to matters of
public safety and health, and thereby well within
their respective police and regulatory powers.” In
re Javens, No. 94-CV-71142-DT (E.D.Mich. Feb.
28.1995).

Javens timely appealed to this court. He was
represented by counsel in connection with the order
exempting Hazel Park, but represented himself in
the appeal of the order exempting Royal Oak. [FN3]

FN3. Javens requested leave to participate in oral
argument pro se, which we granted with respect to
the Royal Oak order. Javens, who is not a lawyer,
appeared before this court and argued capably.

v

Javens has two main arguments:

(1) If Javens's bankruptcy petition caused an
automatic stay to arise under *365 either §
362(a)(1) or (2), the corresponding exceptions did
not apply, because the cities were not legitimately
exercising their police or regulatory power.

(2) Javens's bankruptcy petition caused an
automatic stay to arise under § 362(a)(3), for
which there is no police-power exception.

The district court found that the cities’ actions,
taken pursuant to their building and fire codes, as
measures in furtherance of the public health, safety
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and welfare, were classic exercises of the police
power, and thus were excepted by § 362(b)(4) and
(5). In support of this conclusion, the cities cite
Smith-Goodson v. CitFed Mortgage Corp., 144
B.R. 72 (Bankr.S.D.Ohio 1992) (actions related to
city housing, nuisance, and fireprevention
ordinances by their very nature are related to the
public safety and health, and hence are exercises of
the police power exempt from the automatic stay;
by contrast, governmental actions primarily having a
pecuniary purpose are not so exempt).

Javens offers two arguments against this
conclusion: (A) the cities' actions were not
legitimately related to the public welfare, because
the determinations that Javens's buildings were
unsafe were bogus; and (B) the cities’ actions were
not exercises of their police power, because they
were instead efforts to control the property of the
estate.

A

[6] Javens's briefs, here and below, contain a litany

of charges of unfair treatment at the hands of Hazel
Park and Royal Oaks authorities, not to mention the
Oakland County Circuit Court. The cities
discriminated in their enforcement of the building
codes, Javens says; they threw up obstacles to his
compliance with the building codes; he received
inadequate notice of proceedings; his evidence and
legal arguments were ignored. Together, Javens
claims, these affronts constituted a violation of due
process which vitiated the determinations that the
buildings were dangerous.

Those determinations were not just unfair, Javens
argues, they were inaccurate. He supplied the
bankruptcy court with a description of extensive
repairs he said he had already made to the Blue Dot,
supported by an affidavit of his repairman and a
structural engineer. The actions of Hazel Park, he
alleges, were not based on the real condition of his
buildings, but  were illegal, oppressive,
discriminatory, and a violation of due process.

Javens argues that it was the duty of the bankruptcy
court to consider these matters. "It was an abuse of
discretion for the bankruptcy court not to inquire
into the actual condition of the premises and the
substance of the state court proceedings,” he
maintains in his brief. "[T]he bankruptcy court had
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the power to determine that even the police power
exemptions under 11 USC § 362(b)(4) and (5) can
be stayed in the event that the actions of the
governmental entities exercising their police power
have been carried out in a discriminatory manner."
[FN4]

FN4. In support of this proposition, Javens cites In
re William Tell, 1I, Inc., 38 B.R. 327
(N.D.111.1983). In that case, however, the
discriminatory governmental action (refusal to
renew a liquor license) was enjoined by the
bankruptcy court by reason of 11 U.S.C. § 525,
which  prohibits  governmental  units  from
discriminating against debtors or former debtors in
the issuance of licenses and permits. Id. at 330.
Javens does not allege, of course, that the cities
sought to enforce their building codes as a manner
of discriminating against him as a debtor.

Setting aside any assessment of our own of Javens's
claims that the state court proceedings were invalid,
and that their conclusions about the dangerousness of
the buildings were erroneous, we think his argument
that the bankruptcy court should have inquired into
these determinations before recognizing an exception
to the automatic stay is foreclosed by the Supreme
Court's decision in Board of Governors of the
Federal Reserve System v. MCorp Financial, Inc.,
502 U.S. 32, 112 S.Ct. 459, 116 L.Ed.2d 358
(1991). In that case, the debtor contended that an
investigation being conducted by the Federal
Reserve was beyond its regulatory powers, and thus
was not an exercise of governmental powers that
could be excepted from the *366 Code's automatic
stay provisions. The Court rejected that argument:
MCorp contends that in order for § 362(b)(4) to
obtain, a court must first determine whether the
proposed exercise of police or regulatory power is
legitimate and that, therefore, in this litigation the
lower courts did have the authority to examine the
legitimacy of the Board's actions and to enjoin
those actions. We disagree. MCorp's broad
reading of the stay provisions would require
bankruptcy courts to scrutinize the validity of
every administrative or enforcement action
brought against a bankrupt entity. Such a reading
is problematic, both because it conflicts with the
broad discretion Congress has expressly granted
many administrative entities and because it is
inconsistent with the limited authority Congress
has vested in bankruptcy courts. We therefore
reject MCorp's reading of § 362(b)(4).
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Id. at 40, 112 S.Ct. at 464. [FN5]

EN5. The Federal Reserve proceeding challenged
by MCorp had not yet progressed beyond the
Federal Reserve's expression of its intent to
determine whether MCorp had violated banking
regulations. In discussing whether these
proceedings were automatically stayed pursuant to
§ 362(a)(3), the Court distinguished these
investigations from proceedings that "culminate[d]
in a final order” and further proceedings to enforce
such an order. The latter, the Court suggested,
might justify the exercise of jurisdiction by the
bankruptcy court to enjoin enforcement of the final
order. "We are not persuaded, however, that the
automatic stay provisions of the Bankruptcy Code
have any application to ongoing, nonfinal
administrative proceedings.” 502 U.S. at 41, 112
S.Ct. at 464. In the context of a discussion of §
362(a)(3), this sentence is merely a recognition that
nonfinal proceedings are not ~exercise[s] of control
over [ ] property of the estate” that are stayed
under that subsection. We do not read it to limit
the Court's discussion of § 362(b)(4) to those cases
involving "ongoing,  nonfinal administrative
proceedings.”

[7]1(8][9] This is not to say that bankruptcy courts
are without power to prevent a governmental unit’s
bad-faith exercise of its police or regulatory power
against the estate. By creating exceptions for police
and regulatory actions, "Congress removed local
regulation only from the effect of the automatic stay;
it did not eliminate the bankruptcy court’s power to
enjoin the enforcement of local regulation which is
shown to be used in bad faith.” In re National
Hospital and Institutional Builders Co., 658 F.2d 39,
43 (2d Cir.1981). [FN6] However, the good faith
of state and local officials "should be presumed,
only to be rebutted by particularized pleadings made
after investigation as required by Rule 9011 of the
Rules of Bankruptcy Procedure and proof of the
various forms of bad faith set forth in National
Hospital.” (FN7] In re Beker Industries Corp., 57
B.R. 611, 627 (Bankr.S.D.N.Y.1986). Javens did,
in fact, seek an injunction from the bankruptcy court
to prevent Hazel Park from proceeding with the
demolition of the Blue Dot Building. Although
Javens submitted an affidavit from a contractor,
William Wallace, alleging discriminatory and
oppressive treatment of Javens by Hazel Park, we
do not find the required particularized pleadings of
bad faith in Javens's Motion for Damages and
Injunctive Relief, J.A. at 158, or his supplemental
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filing, *367 J.A. at 186. There is no indication in
the record that the bankruptcy court ever ruled on
Javens's motion for an injunction and damages.
Javens's appeals are limited, by their terms, to the
bankruptcy court's orders exempting the cities from
the automatic stay. Even if we were to treat the
bankruptcy court's orders as denials of Javens's
motion for an injunction, and this appeal as an

appeal of that denial, the demolition of the buildings

would render the case moot.

FN6. In re National Hospital was brought under
the old Bankruptcy Act, under which there were no
built-in exceptions for exercises of police or
regulatory power. The court held that automatic
stays under the Act were subject to challenges on
grounds of bad faith.

The court in In re Beker Industries Corp., 57 B.R.
611, 627 (Bankr.S.D.N.Y.1986), extended this
principle from injunctions to automatic  stays:
"Section § 362(b)(4), in its qualification "to enforce
such governmental unit's police or regulatory
power," apparently excludes actions or proceedings
brought for an ulterior motive and thus in bad
faith. We see no reason, moreover, why Congress
would exempt bad faith regulation from the
automatic stay and thereby make a debtor’s
preliminary freedom from it subject to a showing
of injury.... Indeed, the district court for this
district has effectively adopted that approach by
engrafting the National Hospital reasoning on to
the § 362(b)(4) exemption. See In re Lawson
Burich Associates, 31 B.R. [604] at 610
(S.D.N.Y.1983); accord In re Farmers and
Ranchers Livestock Auction, Inc., 46 B.R. 781
(Bankr.E.D.Ark.1984)." This holding, however,
pre-dates and is effectively overruled by MCorp.

EN7. In In re National Hospital, the court held that
a bankruplcy trustee seeking to bar governmental
enforcement of a regulation has to show that the
law or regulation is " 'flagrantly and patently
violative of express constitutional prohibitions in
every clause, sentence or paragraph, and in
whatever manner and against whomever an effort
might be made to apply it’; that the state forum is
biased; that the City acted in wilful disregard of
the law; that City officials clearly abused their
discretion in initiating proceedings against the
trustee;  or that the 'state proceeding (was)
motivated by a desire to harass.' " 658 F.2d at 44
(citations omitted).

Javens is not without recourse if the state and local
authorities violated his rights. He has filed a lawsuit
in Michigan state court alieging due process
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violations. A federal suit under 42 U.S.C. § 1983
might be another means of vindicating his rights.

B

[10] Javens also argues that the cities were not

really exercising their police or regulatory power;

instead, he contends, the enforcement of their
building and fire codes fell under the rubric of
"controlling the property of the estate.”  This
characterization of the actions would confer one of
two benefits on Javens. It could mean that an
automatic stay was created under § 362(a)(3), which
stays "any act to obtain possession ... or to exercise
control over property of the estate,” and for which
no exception is available. Alternatively, if the
automatic stay were viewed as being created under §
362(a)(1) or (2), the demolition orders, as actions
definitionally distinct from exercises of police or
regulatory power, would not be excepted from the
stay by § 362(b)(4) or (5).

These arguments, in their extreme form, depend on
the view that no logical intersection exists between
the category of an "act ... 10 exercise control over
property of the estate” and the category of an
“action or proceeding ... 10 enforce [a]
governmental unit's police or regulatory power."
This, of course, is a false dichotomy. Many actions
against a debtor taken under governmental police or
regulatory power have the effect of controlling the
property of the estate. Cf. MCorp, 502 U.S. at 41,
112 S.Ct. at 464 ("It is possible, of course, that the
Board proceedings, like many other enforcement
actions, may conclude with the entry of an order
that will affect the Bankruptcy Court's control over
the property of the estate, but that possibility cannot
be sufficient to justify the operation of the stay
against an enforcement proceeding that is expressly
exempted by § 362(b)(4). To adopt such a
characterization of enforcement proceedings would
be to render subsection (b)(4)'s exception almost
meaningless.”).

A number of cases have explored how
governmental actions falling within this overlapping
territory should be treated for purposes of § 362
stays. In support of the proposition that the
demolition orders were acts to control the property
of the estate, Javens relies in part on In re Missouri,
647 F.2d 768 (8th Cir.1981). In that case, Missouri
sought a writ of mandamus against the United States
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Bankruptcy Court for the Eastern District of
Arkansas, seeking recognition that proceedings the
state had initiated against a debtor to enforce its
grain regulatory laws were not subject to an
automatic stay. At issue was whether the state could
liquidate an insolvent grain warehouse (and
presumably distribute the grain to the restive
farmers who had deposited their harvest there), or
whether the grain had to remain under control of the
bankruptcy court. Missouri argued that enforcement
of its grain regulations qualified for a § 362(b)(4)
exception. The Eighth Circuit disagreed.
[W]e believe that the term 'police or regulatory
power' refers to the enforcement of state laws
affecting health, welfare, morals, and safety, but
not regulatory laws that directly conflict with the
control of the res or property by the bankruptcy
court.
Id. at 776. Javens invites the conclusion that
demolition of their buildings “directly conflicts”
with the bankruptcy court's control of the estate's
property, and that under In re Missouri, there is no
exception to the automatic stay.

Javens, however, does not cite the accompanying
passage in the Eighth Circuit decision:
We conclude that Missouri's grain laws, although
regulatory in nature, primarily relate to the
protection of the pecuniary interest in the debtors’
property and not to matters of public safety and
health.  Missouri's laws, by governing the
operation and liquidation of grain warehouses,
directly conflict with the control of the property by
the bankruptcy court and, therefore, do *368 not
fall within the section § 362(b)(4) exception.
Id. at 776. This "pecuniary interest” distinction
badly undercuts Javens's argument. [FN8] Although
Javens argues in his brief that the Hazel Park action
was "pecuniary” because the cost of demolition was
to be assessed against the estate, we think that
enforcing the city building codes did not relate in a
meaningful way to any pecuniary interest of the
cities.  Further, as the bankruptcy court noted,
Hazel Park was not a creditor of the estate. But the
absence of pecuniary interest does not fully address
the issue of whether the cities' actions "directly
conflictfed] with the control of the property by the
bankruptcy court” in such a way as to render the
(b)(4) and (5) exceptions inapplicable under In re
Missouri.

FN8. In deciding whether particular government
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actions are excepted from the automatic stay,
courts have also applied a "public policy test.” See
NLRB v. Edward Cooper Painting, Inc., 804 F.2d
934, 942 (6th Cir.1986). That analysis
"distinguishes between proceedings that effectuate
public policy and those that adjudicate private
rights: only the former are excepted from the
automatic stay.' " Ibid., quoting In re Herr, 28
B.R. 465, 468-69 (Bankr.D.Me.1983). Clearly,
enforcement of building codes is an effectuation of
public policy, rather than an adjudication of private
rights.

It is first important to observe that when In re
Missouri was issued, § 362(a)(3) covered only "any
act to obtain possession of property of or from the
estate.” Congress amended that language in 1984 by
adding the phrase "or to exercise control over
property of the estate.” Thus, it cannot be assumed
that "control of the property” as discussed in In re
Missouri is the same sort of “control” as is
mentioned in the amendment to § 362(a)(3).

When Congress added the new language, it did so
without explanation. And "the term 'control’ is not
defined in the 1984 amendments, nor is it generally
defined in the Bankruptcy Code." See In re National
Catutle Congress, Inc., 179 B.R. 588, 595
(Bankr.N.D.lowa 1995), remanded on other
grounds, 9! F.3d 1113 (8th Cir.1996); Beker
Industries, 57 B.R. at 625. [FN9] The fact that "t0
obtain possession” was amended to "to obtain
possession ... oOr 1o exercise control” hints,
however, that this kind of "control” might be a
broadening of the concept of possession, and thus
similar in kind; e.g. "controlling” a corporation or
its assets through voting trusts or shareholder
agreements, rather than by "possessing” it outright.
Id. at 626 ("Since an act designed to change control
of property could be tantamount to obtaining
possession and have the same effect, it appears that
§ 362(a)(3) was merely tightened to obtain full
protection.”). It could also have been intended to
make clear that (a)(3) applied to property of the
estate that was not in the possession of the debtor.

FEN9. A nearly contemporaneous law review article
about the amendments noted the "exercise control”
provision without explanation other than to suggest
it followed a pattern of greater explicitness in the
automatic stay provisions. Ronald M. Martin and
Terrence P. Fagan, A Guide to the Bankruptcy
Amendments and Federal Judgeship Act of 1984,
13 Colo. Law. 1775, 1786 (1984). See also
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Dennis Montali, Important Bankruptcy Code
Changes in the Bankruptcy Amendments and
Federal Judgeship Act of 1984, 332 PLI/Comm 61,
73 (1984) (noting new language without
explanation).

Beker Industries was one of the first cases to
address the meaning of "control” in the amended §
362(a)(3), and remains one of the most thoughtful
explorations of the matter. Beker, the debtor,
sought to enjoin-- through the automatic stays of §
362(a)(1) and/or (a)(3)--continuation by the Florida
Land and Water Adjudicatory Commission of
administrative proceedings to restrict Beker's
shipping of phosphate rock from its mine to its
refinery. For Florida to reduce the amount of rock
it permitted Beker to ship on its highways, Beker
argued, would be to control its property, since
neither the mine nor the refinery could operate at
desirable capacities if the transportation of rock
from one to the other were restricted.

The bankruptcy court reasoned that such a reading
of the word "control” made sense only if Congress
intended the term to include state and local
regulation of property (not just state and local efforts
to establish or protect a pecuniary interest in
property, as in In re Missouri). To have so
legislated would have overruled the numerous cases
excepting governmental regulation from automatic
stays, which Congress would not likely have done
without some strong expression of intent, especially
in view of its clear intent--seen just six years earlier
with the enactment of the Code--to create such an
exception. Beker Industries, 57 B.R. at 626. *369
The court "thus [held] that the scope of the control
provision of § 362(a)(3), as applicable to
governmental regulation, is governed by the
contours of § 362(b)(4) as developed by case
authority.” Ibid. In other words, the universe of
actions that trigger an automatic stay under §
362(a)(3) does not include those governmental
actions entitled, under § 362(b)(4), to an exception
from an automatic stay.

The district court relied in part on Cournoyer v.
Town of Lincoln, 790 F.2d 971 (1st Cir.1986), aff'g
53 B.R. 478 (D.R.1.1985), a case in accord with
Beker Industries. In Cournoyer, the defendant town
had obtained, pursuant to its zoning ordinances, state
court orders allowing it to remove and sell used
truck parts in Cournoyer's salvage yard. [FNI10]
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Cournoyer, the debtor, sought to enforce an
automatic stay to prevent the town from proceeding.
The district court decision in the case discussed in
detail whether a § 362(a)(3) stay arose in the case,
and in an analysis citing Missouri but presaging
Beker, concluded that the removal and disposal of
the truck parts were not acts to obtain possession or
control of the debtor's property. "[Sluch a
characterization is inappropriate, and has been
rejected, because of the justification underlying the
governmental action.... [T}he sole motivation for the
official action is to stop the debtor from
operating a business in violation of state or local
law. [The government has) no pecuniary interest in
the debtor's property, nor does the law under which
it proceeds attempt to protect any other party’s
pecuniary interest.” 53 B.R. at 483. Without
identifying the particular subsection of § 362(a) from
which an automatic stay arose, the First Circuit held
that the § 362(b)(4) and (5) exceptions applied.

FN10. The proceeds of the sale were to be
returned to Cournoyer, less the expenses of
removal and sale. 53 B.R. at 485.

In opposition to Cournoyer, Javens heavily relies on

Hillis Motors, Inc. v. Hawaii Automobile Dealers’
Ass'n, 997 F.2d 581 (Sth Cir.1993). [FN11] In that
case, a Hawaii government agency (the "DCCA")
dissolved Hillis Motors, a Hawaii corporation, for
failing to file annual exhibits and pay filing fees as
required by Hawaii law. At the time of the
dissolution, Hillis Motors was a Chapter 11 debtor,
and argued that the DCCA's action should have been
automatically stayed. The district court held that §
362(a)(3) did not apply, because the DCCA's action
concerned not Hillis Motors's property, but its
status. The Ninth Circuit reversed, stating:

FN11. Hazel Park and Royal Oak argue that Hillis
Motors is distinguishable in that the statute under
which DCCA dissolved Hillis Motors did not affect
health, welfare, and safety in the way building
codes do.

There is no question that the DCCA exercised
control over Hillis' corporate property by
involuntarily dissolving  Hillis. When a
corporation is involuntarily dissolved by the
DCCA, that action serves to vest legal and
equitable title to all corporate property in the
stockholders.... Thus, the effect of Hillis'
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dissolution was to transfer all corporate property
to the stockholders. Since all corporate property
also passes to the estate when a bankruptcy
petition is filed ... there is also no doubt that ...
the DCCA exercised control over property that
belonged to the estate just following the
commencement of Hillis' bankruptcy case.
Id. at 586-87. The court held that the DCCA's
action was stayed by § 362(a)(3), for which there
was no exception. Hence the dissolution was void
ab initio, and Hillis Motors remained a corporation
with standing to sue the defendant.

Hillis Motors does not discuss Beker Industries, but
rejects the holding of that case that actions by
governmental units to enforce their police or
regulatory power are excepted from automatic stays
otherwise arising under § 362(a)(3). The Ninth
Circuit held that even if the structure of § 362 did
not make it clear that the (b)(4) and (b)(5)
exceptions did not apply to an (a)(3) stay,
we would still hold that the governmental powers
exceptions do not apply here. We agree with the
Eighth Circuit [in In re Missouri] that the terms
'police or regulatory power’ as used in those
exceptions refer to the enforcement of state laws
affecting health, morals, and safety but not
regulatory laws that directly conflict with *370 the
control of the res or property by the bankruptcy
court.
997 F.2d at 591.

But this analysis is fraught with difficulty. Like the

original formulation in In re Missouri, it fails to
account for actions that are undoubtedly exercises of
police or regulatory power and that also, in some
way, conflict with the control of the property of the
estate by the bankruptcy court. Worse, Hillis Motors
discounts the "pecuniary interest" distinction with
which the Eighth Circuit partly solved that
difficulty. [FN12] Finally, the case fails to consider
the possible difference between the Eighth Circuit's
usage of "control,” and Congress's later usage of the
same word § 362(a)(3). Beker Industries, by
contrast, convincingly explains why the In re
Missouri "control" analysis should not apply to the
amended § 362(a)(3).

FNI12. "While [the 'pecuniary interest’ theory]
seems an unduly narrow interpretation of the
Eighth Circuit's decision, assuming this were a
valid distinction, it is not availing to the appellees.”
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Hillis Motors, 997 F.2d at 591 n. 19.

A%

[11]{12] In support of his argument that automatic
stays arose under (a)(3), Javens also argues that
(a)(1) can't apply because that subsection speaks of
actions against the debtor, and the demolition orders
were, by contrast, in rem. [FN13] It is true that
(a)(1) refers only to actions against the debtor,
whereas other subsections of § 362(a) refer to.
actions against property. And it is true that some in
rem actions, such as acts to create, perfect, or
enforce liens against property of the estate, see §
362(a)(4), or of the debtor, see § 362(a)(5), are
automatically stayed without exception. But it is
beyond doubt that the Code cannot have the meaning
that Javens suggests. Numerous governmental aims
falling plainly within the police and regulatory
power are enforced by means of actions in rem.
See, e.g., 7 U.S.C. § 136k(b) (authorizing in rem
proceedings to seize adulterated or mislabeled
pesticides); 15 U.S.C. § 1195(b) (same, with
respect to goods in violation of Flammable Fabrics
Act); 15 U.S.C. § 2626 (same, with respect to
compounds in violation of Toxic Substances Control
Act); M.C.L.A. 289.711 (authorizing detention,
embargo, and condemnation of adulterated or
mislabeled food). If none of these were excepted
from the automatic stays, the purpose of § 362(b)(4)
would be grossly compromised. Clearly, §
362(a)(1) is not limited to in personam actions.

FN13. The lawsuit by Hazel Park was styled as
being against the Javenses and other individuals.
Judge Nichols's demolition order of February 2,
1994, was similarly captioned. On the other hand,
Hazel Park Building Code § 15.04.190 separately
describes actions against persons for violations
(punishable by fine or imprisonment) and actions
against buildings, which if declared to be a
nuisance, may be ordered abated. See also Hazel
Park Property Maintenance Code § 15.09.060.
Thus, despite its caption, the first Hazel Park
demolition order was seemingly an action in rem.
The Royal Oak demolition order is styled "IN RE:
Premises Located at 213 Euclid,” and the order is
clearly issued against the house.

The Royal Oak and first Hazel Park demolition
orders, and the continuing Hazel Park litigation over
422 East George Street, all fit well within the
language of § 362(a)(1). That provision is then
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subject to the exception provision of § 362(b)(4).
As we concluded above, the cities' actions were
exercises of their police power within the meaning
of (b)(4). Therefore, the cities' actions enjoyed an
exception to the stay, which the bankruptcy court
and district court correctly recognized.

VI

[13] We acknowledge that there is authority for
reaching a different conclusion in a case, such as
this one, where the exercise of police or regulatory
power has the effect of destroying property of the
estate. In In re National Cattle Congress, Inc., 179
B.R. 588, 597-98 (Bankr.N.D.lowa 1995),
remanded on other grounds, 91 F.3d 1113 (8th
Cir.1996), for example, where the state agency
sought to revoke the debtor's racing license, the
bankruptcy court held that the agency would first
have to seek relief from the automatic stay because
"[rlevocation constitutes maximum control over
Debtor’s racing license as the act destroys any value
which this property has to the estate." [FN14]
Javens has argued vigorously for this proposition.
We conclude that the (b)(4) and (b)(5) exceptions
are not intended to be limited to non- *371
destructive exercises of governmental power. Many
governmental actions clearly within the police or
regulatory power destroy some or all of the value
that property has to an estate. The limitation would
too often void an exception Congress wrote into the
law.

FNI4. Cf. Beker Industries, in which the
bankruptcy court, before holding that the state's
trucking regulations were excepted from the
automatic stay, observed that "[tlhere is no
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indication that the Commission Proceeding
currently poses a threat to Beker's property.” 57
B.R. at 623 (S.D.N.Y.1986). The debtor had
argued that a stay should apply where the
regulatory action posed a threat to the property of
the estate, The court noted that it found no
authority to support that argument, and that, in any
event, the state’s action did not so threaten the

debtor's property.

[14] Even if we subscribed to the view of In re
National Cattle Congress, the cities would still have
been mostly immune from damages for their actions. -
Section 362(h) allows "an individual injured by any
willful violation of a stay provided by this section
[to] recover actual damages, including costs and
attorneys' fees, and, in appropriate circumstances,
[to] recover punitive damages.” Hazel Park and
Royal Oak obtained orders from the bankruptcy
court declaring that there was no stay in force to
prevent the enforcement of their building and fire
codes. Even if the bankruptcy court were wrong,
and the cities should not have enjoyed exceptions to
the automatic stays, it could scarcely be said that the
cities willfully violated stays that court orders
declared did not exist. [FN15]

FN15. Javens alleges that Hazel Park directed local
utility companies to cut service to the Blue Dot
Building, causing frozen pipes and related damage,
prior to the bankruptcy court’s order recognizing
that the automatic stay did not apply. This order
would not have shielded the cities from liability for
these damages.

VII
The judgment of the district court is AFFIRMED.

END OF DOCUMENT
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Inre: YELLOW CAB COOPERATIVE
ASSOCIATION, Debtor.
YELLOW CAB COOPERATIVE ASSOCIATION,
Plaintiff-Appellant,
v.

METRO TAXI, INC., a Colorado Corporation;
Colorado Transportation, Inc., a
Colorado Corporation dba American Cab Company,
Defendants,
and
Bruce Smith, in his official capacity of Executive
Director of the Public
Utilities Commission; Leland Smith, in his official
capacity; Philip Smith,
in his official capacity; Ronald Jack, in his official
capacity; Gray
Gramlick, in his official capacity; Gordon King, in
his official capacity;

West Twomey, in his official capacity; Bob Laws,
in his official capacity;

Colorado Public Utilities Commission, an agency of
the State of Colorado;

Robert J. Hix, in his capacity as Commissioner;
Vincent Majkowski, in his
capacity as Commissioner; Christine E.M. Alvarez,
in her capacity as
Commissioner, Defendants-Appellees.

No. 96-1443.

United States Court of Appeals,
Tenth Circuit.

Dec. 23, 1997.
In connection with sale of Chapter 11 debtor-
taxicab company's sale of assets, debtor sought
injunction  prohibiting  state  public  utilities
commission and other cab companies from opposing
full transfer of debtor's operating certificate, which
authorized debtor to operate up to 600 cabs in
designated city. Commission issued transfer
decision limiting transfer of authority to 300 cabs.
The Bankruptcy Court permanently enjoined
commission from enforcing transfer decision.
Commission appealed. After granting commission's
motion for stay pending appeal, 192 B.R. 555, and
denying debtor's motions to dismiss appeal or vacate
stay, 194 B.R. 504, the United States District Court
for the District of Colorado, John L. Kane, Jr., J.,
200 B.R. 237, reversed and vacated injunction.
Debtor appealed. The Court of Appeals, Anderson,

Circuit Judge, held that: (1) commission's decision
not to approve full transfer of debtor's operating
certificate was governmental regulatory action
excepted from.automatic stay, and (2) governmental
regulatory or police power exception to automatic
stay concerning commencement or continuation of
action or proceeding to enforce police or regulatory
power applies to actions stayed under automatic stay
provision barring acts to obtain possession of or
control over estate property.

District court affirmed.

[1] FEDERAL COURTS e=12.1

170Bk12.1

Article III mootness is doctrine of standing set in
time frame: requisite personal interest that must
exist at commencement of litigation (standing) must
continue throughout its existence (mootness).
U.S.C.A. Const.Art. 3, § 2, cl. 1.

[2] FEDERAL CIVIL PROCEDURE €-103.2
170Ak103.2

Both standing and mootness are threshold
jurisdictional issues.

[2] FEDERAL COURTS €=12.1

170Bk12.1

Both standing and mootness are threshold
jurisdictional issues.

[3] FEDERAL CIVIL PROCEDURE &=103.2
170Ak103.2

To have standing, plaintiff must have suffered actual
injury; that is, invasion of legally protected interest
which is (a) concrete and particularized, and (b)
actual or imminent, not conjectural or hypothetical.

[4] FEDERAL CIVIL PROCEDURE €&=103.3
170Ak103.3

To have standing, plaintiff must show that it is likely
that injury will be redressed by favorable decision.

(5] FEDERAL CIVIL PROCEDURE €=103.2
170Ak103.2

Standing must be demonstrated throughout appeal;
plaintiff must maintain standing at all times
throughout litigation for court to retain jurisdiction.

[5] FEDERAL COURTS €545.1
170Bk545.1
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Standing must be demonstrated throughout appeal;
plaintiff must maintain standing at all times
throughout litigation for court to retain jurisdiction.

[6] FEDERAL COURTS €=12.1

170Bk12.1

Case is "moot" when issues presented are no longer
live or parties lack legally cognizable interest in
outcome.

See publication Words and Phrases for other judicial
constructions and definitions.

[7] BANKRUPTCY €378l

51k3781

Court of Appeals would consider merits of appeal
from district court's vacation of injunction issued by
bankruptcy court against state public utilities
commission, which barred commission from
enforcing its decision that precluded full transfer of
Chapter 11 debtor-taxicab company's operating
certificate to purchaser of debtor’s assets, given
possibility that debtor continued to face liability to
purchaser's assignee as result of impaired
certificate, despite settlement agreement between
them, and thus that controversy was not yet moot.

(8] BANKRUPTCY €=3782

51k3782

Court of Appeals' review of district court's factual
and legal determinations is governed by same
standards district court used to review bankruptcy
court; thus, it reviews de novo legal decisions of
bankruptcy and district courts, and reviews
bankruptcy court's factual findings for clear error.

[8] BANKRUPTCY €~=3786

51k3786

Court of Appeals' review of district court's factual
and legal determinations is governed by same
standards district court used to review bankruptcy
court; thus, it reviews de novo legal decisions of
bankruptcy and district courts, and reviews
bankruptcy court's factual findings for clear error.

[9] BANKRUPTCY €=2402(4)

51k2402(4)

State public utilities commission's decision not to
approve full transfer of Chapter 11 debtor-taxicab
company's operating certificate to purchaser of
debtor's assets, reducing operation authority from
600 to 300 cabs, was "governmental regulatory
action” and thus was excepted from automatic stay
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provision precluding commencement or continuation
of action or proceeding against debtor; reduction
resulted from debtor's nonuse of full operating
authority and potential for damages to other carriers
and public interest arising from any reactivation of
debtor's dormant rights. Bankr.Code, 11 U.S.C.A.
§ 362(a)(1), (0)(4)-

See publication Words and Phrases for other judicial
constructions and definitions.

(10] BANKRUPTCY €=2402(4)

51k2402(4)

Even if stay provision applicable to state public
utilities commission's action in refusing to approve
full transfer of Chapter 11 debtor-taxicab company's
operating certificate to purchaser of debtor's assets
was provision barring acts to obtain possession of or
control over estate property, commission's action
was excepted from automatic stay under
governmental regulatory or police power exception.
Bankr.Code, 11 U.S.C.A. § 362(a)(3), (b)(4).

[11] BANKRUPTCY €=2402(1)

51k2402(1)

Governmental regulatory or police power exception
to automatic stay concerning commencement oOr
continuation of action or proceeding to enforce
police or regulatory power applies to actions stayed
under automatic stay provision barring acts to obtain
possession of or control over estate property.
Bankr.Code, 11 U.S.C.A. § 362(2)(3), (M)@).

*593 E. Hil Margolin, Denver, CO, for appellant.

Neil L. Tillquist, Assistant Attorney General (Gale
A. Norton, Attorney General, with him on the
brief), Denver, CO, for appellees.

Before ANDERSON, KELLY and HENRY,
Circuit Judges.

ANDERSON, Circuit Judge.

Yellow Cab Cooperative Association, Inc. appeals
from a district court decision overturning an
injunction entered against the Colorado Public
Utilities Commission ("PUC") by the bankruptcy
court. The district court held that the bankruptcy
court improperly enjoined the PUC from restricting
the scope of a certificate it had issued to Yellow
Cab. We affirm the district court’s order
overturning the injunction issued by the bankruptcy
court, and hold that the PUC's action was a valid
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exercise of its regulatory power and, as such, was
exempt under 11 U.S.C. § 362(b)(4) and (5) from

the automatic stay provisions of the Bankruptcy
Code.

BACKGROUND

Yellow Cab filed a voluntary petition under Chapter
11 of the Bankruptcy Code on December 31, 1993.
It thereafter negotiated a sale of its assets to Taxi
Associates, Inc., outside the ordinary course of
business pursuant to 11 U.S.C. § 363(b), (f), and
(m), which the bankruptcy court authorized.
Among Yellow Cab's assets was Certificate of
Public Convenience and Necessity No. 2378 & 1
("CPCN No. 2378 & 1"), issued by the PUC, which
authorized Yellow Cab to operate up to 600 cabs in
the Denver metropolitan area. Over the preceding
five years, however, Yellow Cab had in fact
operated approximately 300 cabs under CPCN No.
2378 & 1.

Because the sale of assets involved the sale of PUC

operating certificates, the bankruptcy court directed
Yellow Cab and Taxi Associates to apply to the
PUC for approval of the transfer of the certificates.
Yellow Cab and an assignee of Taxi Associates filed
a joint application before the PUC seeking
authorization to transfer Yellow Cab's operating
authority, including CPCN No. 2378 & I, to Taxi
Associates. Two other cab companies, Metro Cab
and American Cab, as well as the PUC Staff, filed
written objections to the transfer application,
arguing that part of Yellow Cab’s authority to
operate up to 600 cabs under CPCN No. 2378 & 1
had become dormant through non-use.

An administrative law judge held hearings on the
application, and subsequently issued an advisory
opinion recommending that the PUC approve the
transfer of the full operating authority--up to 600
cabs--authorized by CPCN No. 2378 & 1. The PUC
disagreed with the administrative law judge. It
issued its decision ("Transfer Decision") on Yellow
Cab's transfer petition, overturning the ALJ's
recommendation and refusing to allow the transfer
of authority under CPCN No. 2378 & I in excess of
300 cabs. The PUC held that the unused authority
under the CPCN had become dormant and transfer
of the full authority would cause destructive
competition which would be against the public
interest.
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While proceedings were pending before the PUC,
Yellow Cab initiated this adversary *594 proceeding
in the bankruptcy court against the PUC, Metro
Cab, and American Cab, seeking an injunction
prohibiting them from opposing the transfer of the
full 600 cab authority under CPCN No. 2378 & I.
The bankruptcy court ultimately issued an order
permanently enjoining the PUC from enforcing the
Transfer Decision on the ground that the Transfer
Decision limiting CPCN No. 2378 & I to 300 cabs
had the effect of "controlling” property of the estate-
in violation of 11 U.S.C. § 362(a)(3), one of the
Bankruptcy Code's automatic stay provisions.

The PUC filed a notice of appeal from the
bankruptcy court’s order, as well as a motion for
stay pending appeal. The bankruptcy court denied
the motion, and ordered the PUC "forthwith to
authorize [Yellow Cab] to transfer its total operating
authority under the [Certificate] of 600 vehicles to
Taxi Associates.” Colorado Pub. Utils. Comm'n v.
Yellow Cab Co-op. Ass'n (In re Yellow Cab), 194
B.R. 504, 506 (D.Co0l0.1996). The PUC issued the
Certificate, with the caveat that it was "subject [to]
future modifications by the United States Federal
Courts that may result from any appeal by the Public
Utilities Commission of” the bankruptcy court’s
order. Id. at 507.

The following day, February 9, 1996, Yellow Cab
and Taxi Associates closed the sale of assets. One
week later, the PUC filed a motion in the district
court for a stay pending appeal, which the district
court granted. Colorado Pub. Utils. Comm'n v.
Yellow Cab Co-op. Ass'n (In re Yellow Cab), 192
B.R. 555 (D.Col0.1996). Yellow Cab then filed a
motion to dismiss the PUC's appeal as moot or,
alternatively, to vacate the stay. In reliance on the
stay, the PUC reissued CPCN No. 2378 &I, witha
limit of 300 cabs. The district court denied Yellow
Cab's motions. In re Yellow Cab, 194 B.R. at 508.
In its third order, the one from which Yellow Cab
appeals in this case, the district court overturned the
bankruptcy court's injunction, holding that two
exceptions to the automatic stay provisions, 11
U.S.C. § 362(b)(4) and (5), which exempt from the
automatic stay certain governmental action designed
to enforce the government's police or regulatory
power, applied and permitted the PUC to reduce the
authority transferred by the CPCN to 300 cabs.
Colorado Pub. Utils. Comm'n v. Yellow Cab Co-
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op. Ass'n (In re Yellow Cab), 200 B.R. 237
(D.Col0.1996). Yellow Cab appeals. The PUC has
filed a motion to dismiss the appeal on the ground
that Yellow Cab lacks standing and/or the case has
become moot. Yellow Cab argues that we should
vacate the district court decision, as the case had
become moot prior to the issuance of that decision.

DISCUSSION
1. Standing and Mootness

[11[21[3)[4)(5)(6](7] We first address the PUC's
argument that Yellow Cab lacks standing and the
case has become moot. "Article IIT mootness is 'the
doctrine of standing set in a time frame: The
requisite personal interest that must exist at the
commencement of the litigation (standing) must
continue throughout its existence (mootness).’ "
Southern Utah Wilderness Alliance v. Smith, 110
F.3d 724, 727 (10th Cir.1997) (quoting Arizonans
For Official English v. Arizona, --- U.S. --—-, -
117 S.Ct. 1055, 1069, 137 L.Ed.2d 170 (1997)).
Both standing and mootness are threshold
jurisdictional issues. Keyes v. School Dist. No. 1,
119 F.3d 1437, 1445 (10th Cir.1997); McClendon
v. City of Albuquerque, 100 F.3d 863, 867 (10th
Cir.1996). To have standing, a plaintiff must have
suffered an actual injury--" 'an invasion of a legally
protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not
conjectural or hypothetical.” " Keyes, 119 F.3d at
1445 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560, 112 S.Ct. 2130, 2136, 119 L.Ed.2d
351 (1992)). Moreover, to have standing a plaintiff
must show that " 'it is likely that the injury will be
redressed by a favorable decision.” " Roe v.
Cheyenne Mountain Conference Resort, Inc., 124
F.3d 1221, 1229 (10th Cir.1997) (quoting United
States v. Colorado Supreme Ct., 87 F.3d 1161,
1164 (10th Cir.1996)). Finally, standing must be
demonstrated throughout an appeal: "a plaintiff
must maintain standing at all times throughout the
litigation for a court to retain jurisdiction.” Powder
River Basin Resource Council v. Babbitt, 54 F.3d
1477, 1485 (10th Cir.1995). Similarly, " 'a case is
*595 moot when the issues presented are no longer
“live" or the parties lack a legally cognizable
interest in the outcome.’ " County of Los Angeles v.
Davis, 440 U.S. 625, 631, 99 S.Ct. 1379, 1383, 59
L.Ed.2d 642 (1979) (quoting Powell v.
McCormack, 395 U.S. 486, 496, 89 S.Ct. 1944,
1951, 23 L.Ed.2d 491 (1969)); see also City of

Page 29

Albuquerque v. Browner, 97 F.3d 415, 420 (10th
Cir.1996), cert. denied, --- u.s. -, -, 118 S.Ct.
410, ----, 139 L.Ed.2d 314 (1997).

In this case, Yellow Cab now arguably lacks any
legally cognizable interest in the outcome. Yellow
Cab closed on the sale of its assets to Taxi
Associates on February 9, 1996. The sale
agreement  specifically provided that no
representations and warranties concerning the
transferred assets, including CPCN 2378 & 1,
survived the closing. No one disputes that Taxi-
Associates was aware of the controversy concerning
the scope of the authority granted by CPCN 2378 &
I, but nonetheless purchased Yellow Cab's assets
without reserving the right to complain later about
the scope of that authority. However, as long as the
possibility remained that Taxi Associates could
collaterally attack, or attempt to "undo,” the sale
because the scope of the authority was subsequently
reduced to 300 cabs, Yellow Cab remained at risk
for some additional liability. Indeed, Taxi
Associates' assignee, Denver Taxi, took just such
action: it filed an application for an administrative
expense priority claim against Yellow Cab's estate
in the amount of $437,311 for damages allegedly
suffered by Denver Taxi due to the PUC's reduction
of the CPCN's operating authority from 600 to 300
cabs.

Subsequently, however, Denver Taxi and Yellow
Cab entered into a settlement agreement, which has
been submitted for approval to the bankruptcy court.
[FN1] Pursuant to the settlement agreement,
Yellow Cab has agreed to continue to prosecute this
case, and Denver Taxi completely releases Yellow
Cab from any liability in connection with the sale of
assets and proceedings before the PUC. Thus,
Denver Taxi has released any claim it could have
against Yellow Cab based on the scope of the
authority transferred under CPCN 2378 & 1. If the
settlement agreement is approved, Yellow Cab will
suffer no "injury,” economic or otherwise, no
matter what the outcome of this appeal. In that
event, the controversy will indeed be moot, as far as
Yeliow Cab is concerned. [FN2]

FN1. At oral argument of this case, we granted the
PUC's motion to supplement the record with a

copy of the settlement agreement.

EN2. Yellow Cab argues that, because the sale of
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its assets to Taxi Associates occurred prior to the
district court's decision, the case has actually been
moot since the date of the closing on the sale, and
therefore the district court lacked jurisdiction to
overturn the bankruptcy court’s injunction. We
disagree. If the case has become moot, it is
because Yellow Cab has, subsequent to the sale,
negotiated an agreement pursuant to which it will
suffer no injury whether or not the district court’s
decision is upheld. The closing of the asset
purchase agreement did not by itself destroy
Yellow Cab's standing. The possibility remained
that Taxi Associates might seek to hold Yellow
Cab liable for the diminished cab authority
transferred under CPCN 2378 & 1. And that is
precisely what Taxi Associates’ assignee did. Itis
because Yellow Cab has settled that claim,
assuming the settlement agreement stands, and is
no longer at risk for any judgment based on such a
claim, that Yellow Cab’s standing has evaporated,
and the case between Yellow Cab and the PUC is
moot.

However, the record reveals that the settlement
agreement, as of now, has not been approved by the
bankruptcy court, and the parties have not notified
us to the contrary. Even if approved, such approval
would presumably be subject to challenge on appeal.
We therefore cannot say with certainty that the case
is moot. We accordingly alternatively consider the
merits of Yellow Cab's appeal.

II. Exemption to Automatic Stay

11 U.S.C. § 362(a) provides in pertinent part:

Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or
303 of this title ... operates as a stay, applicable to
all entities, of -
(1) the commencement or continuation ... of a
judicial, administrative, or other action or
proceeding against the debtor that was or could
have been commenced before the commencement
of the case under this title;

*596 ....

(3) any act to obtain possession of property of the

estate or of property from the estate or to exercise

control over property of the estate....

11 U.S.C. § 362(a)(1), (3). The bankruptcy court
held that CPCN 2378 & 1 was property of the estate,
and that the PUC's Transfer Decision, reducing the
scope of its authority from 600 cabs to 300 cabs,
had the effect of taking property from the estate in
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violation of § 362(a)(3). 11 U.S.C. § 362(b)(4) and
(5) provide the following exceptions to the automatic
stay:
The filing of a petition under section 301, 302, or
303 of this section ... does not operate as a stay-

(4) under subsection (a)(1) of this section, of the
commencement or continuation of an action or
proceeding by a governmental unit to enforce such
governmental unit's police or re gulatory power;
(5) under subsection (2)(2) of this section, of the
enforcement of a judgment, other than a money
judgment, obtained in an action or proceeding by a
governmental unit to enforce such governmental
unit's police or regulatory power....

11 U.S.C. § 362(b)(4), (5). The bankruptcy court
held that the "plain language” of § 362(b)(4) and (5)
demonstrates that they only apply to actions under §
362(a)(1) and (2), not under § 362(a)(3). However,
the court held that:

since virtually all actions to which the automatic
stay would apply can be characterized as actions
“to obtain possession of property of the estate or
of property from the estate, or o exercise control
over the property of the estate ..." pursuant to 11
U.S.C. § 362(a)(3), the exceptions for police and
regulatory actions contained in 11 US.C. §
362(b)(4) would be rendered meaningless if §
362(a)(3) were allowed to stay all actions by a
regulatory agency which could affect the estate.

Yellow Cab Co-op. Ass'n v. Metro Taxi, Inc. (In
re Yellow Cab), No. 93 23733 DEC, slip op. at 6,
Appellant's App. at 47 [hereinafter "Order”]. The
court therefore considered the PUC's Transfer
Decision "as if [it] fell under § 362(a)(1) or (2)," but
concluded that the exceptions contained in §
362(b)(4) and (5) did not apply. Id. Its only stated
reasons for concluding that those exceptions did not
apply were that § 362(b)(4) must be construed
narrowly to permit governmental units to protect the
public health and safety, as opposed to protecting a
pecuniary interest in the debtor’s property, and the
PUC's action with respect to CPCN 2378 & I was
"solely directed against the property of [Yellow
Cab], which does not protect an important public
interest.” Id. at 7.

The district court disagreed with the bankruptcy
court's narrow interpretation of § 362(b)(4), and
held that, under Eddieman v. United States Dep’t of
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Labor, 923 F.2d 782, 785-86 (10th Cir.1991), the
PUC's Transfer Decision was exempt from the
automatic stay under § 362(b)(4) as governmental
regulatory action designed to serve the public
interest, not to advance the government's pecuniary
interest in Yellow Cab's property. While not
explicitly so stating, the district court implicitly
agreed with the bankruptcy court’s determination
that the Transfer Decision fell under § 362(a)(1) of
the automatic stay provision, not § 362(a)(3).

Yellow Cab argues the PUC's Transfer Decision is
properly characterized as an action to "control”
property of the estate under § 362(a)(3), and the
plain language of the exemptions contained in §
362(b)(4) and (5) demonstrates that they do not
apply to actions taken under § 362(a)(3). The PUC
argues that its Transfer Decision is not subject to the
automatic stay of § 362(a)(3), but, even if it were,
the exceptions contained in § 362(b)(4) and (5)
apply.

[8] "Our review of the district court's factual and
legal determinations is governed by the same
standards the district court used to review the
bankruptcy court.” Taylor v. Internal Revenue
Serv., 69 F.3d 411, 415 (10th Cir.1995). Thus, we
review de novo the legal decisions of the bankruptcy
and district courts. Morrissey v. Internal Revenue
Serv. (In re EWC, Inc.), 114 F.3d 1071, 1073 (10th
*597 Cir.1997). We review the bankruptcy court's
factual findings for clear error. Conoco, Inc. v.
Styler (In re Peterson Distrib., Inc.), 82 F.3d 956,
959 (10th Cir.1996). "A finding of fact is clearly
erroneous if it is without factual support in the
record or if, after reviewing all of the evidence, we
are left with the definite and firm conviction that a
mistake has been made.” Id.

This issue involves several subsidiary and
interrelated  inquiries--which  automatic  stay
provision applies to bar the Transfer Decision and
whether the exception for governmental regulatory
authority contained in § 362(b)(4) or (5) applies to
exempt the Decision from the automatic stay.
Either § 362(a)(1) or (a)(3) applied to initially stay
the Transfer Decision. If it was stayed under (a)(1),
§ 362(b)4) lifted the stay, assuming the
requirements of (b)(4) were met. If it was stayed
under (a)(3), we must consider whether (b)(4) has
any relevance to (a)(3) even though not explicitly
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referenced therein. In either event, we must
consider whether the PUC's action was an exercise
of governmental regulatory authority under §
362(b)(4) [FN3], so we turn first to that question.

FN3. We focus primarily on § 362(b)(4), although
we recognize that (b)(5) is arguably applicable as
well. Section 362(b)(5) addresses “the
enforcement of a judgment ... obtained in an action
or proceeding by a governmental unit,” while
(b)(4) address the actual "action or proceeding.”
Thus, our discussion of (b)(4) will suffice to cover -
the substantive application of (b)(5) as well.

A. § 362(b)(4):

[9) In Eddleman v. United States Dep't of Labor,
923 F.2d 782 (10th Cir.1991) we discussed the
parameters of § 362(b)(4) as follows:
[Clourts have developed two tests for determining
whether agency actions fit within the [§ 362(b)() ]
exception. Under the "pecuniary purpose” test,
the court asks whether the government's
proceeding relates primarily to the protection of
the government's pecuniary interest in the debtor's
property and not to matters of public policy. If it
is evident that a governmental action is primarily
for the purpose of protecting a pecuniary interest,
then the action should not be excepted from the
stay. In contrast, the “public policy” test
distinguishes between government proceedings
aimed at effectuating public policy and those
aimed at adjudicating private rights. Under this
second test, actions taken for the purpose of
advancing private rights are not excepted from the
stay.
1d. at 791 (citations omitted); see also Wyoming
Dep't of Transp. v. Straight (In re Straight), 209
B.R. 540, 544 (D.Wy0.1997). Under that test, the
PUC's Transfer Decision would be subject to §
362(b)(4) if it effectuated public policy, as opposed
to furthering the PUC's pecuniary interest in Yellow
Cab's property.

The bankruptcy court held, with litile explanation,
that "the reduction in the number of cabs transferred
represents an action solely directed against the
property of [Yellow Cab], which does not protect an
important public interest. It does not address the
public welfare as does an action to stop violation of
environmental protection laws; or an action to
enforce bail in a criminal proceeding.” Order at 7,
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Appellant's App. at 48 (citations omitted). The
district court held that that conclusion was reversible
error and we agree.

As the district court observed, the PUC reduced the

scope of the authority contained in CPCN 2378 & 1
because of Yellow Cab's non-use of its full
operating authority "and [because of] damages to
other carriers or to the public interest as a result of
[any] reactivation of dormant rights.” Transfer
Decision at 17-18, Appellee's App. at 17-18. The
PUC further stated, "the record is sufficient to show
that destructive competition may result by
unconditional approval of the transfer,” id. at 20,
and that "[t]he record also shows that approval of
the transfer, with the right to use 600 vehicles,
would likely damage other carriers and the public
interest.” Id. at 20-21. The bankruptcy court clearly
erred in holding that the PUC's action was directed
solely at Yellow Cab's property and not to effectuate
public policy or public interest. Thus, the PUC's
Transfer Decision is governmental regulatory action
under § 362(b)(4), exempt from the automatic stay
*598 of 362(a)(1). Because Yellow Cab argues that
the stay provision applicable to the PUC's action
was § 362(a)(3), not § 362(a)(1), we must next
address whether § 362(a)(3) permits an exception for
governmental  regulatory authority under §
362(b)(4).

B. § 362(2)(3):

(10] 11 U.S.C. § 362(a)(3) stays acts "to obtain
possession of property of the estate” or "to exercise
control over property of the estate.” The control
language was added in 1984. As one court has
observed, "[p]rior to this amendment, few, if any,
cases exist in which administrative action was
contested under § 362(a)(3) as compared to §
362(a)(1)." In re National Cattle Congress, Inc.,
179 B.R. 588, 595 (Bankr.N.D.lowa 1995),
remanded on other grounds, 91 F.3d 1113 (8th
Cir.1996). Because many governmental regulatory
actions can be characterized as exercising control
over a debtor's property, "the addition of the control
language has sufficiently changed the focus of §
362(a)(3) to invite litigation in the area of
administrative agency action under both sections.”
Id. Courts have struggled, in particular, to reconcile
the fact that governmental police or regulatory
power is clearly exempted from the stay imposed by
(a)(1), but not clearly exempted from the stay
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imposed by (a)(3), despite the fact that comparable
governmental administrative  action might . be
involved. One way courts have accomplished that
reconciliation is by construing the term "control” in
(a)(3) with reference to § 362(b)(4).

An often-cited, and thoughtful, analysis of the term
"control" in § 362(a)(3) appears in Beker Indus.
Corp. v. Florida Land and Water Adjudicatory
Comm'n (In re Beker Indus. Corp.), 57 B.R. 611,
626 (Bankr.S.D.N.Y.1986):
In asserting coverage by § 362(a)(3) on a control
theory, Beker contends that by regulating transport
from the mine, the County and the Commission
are exerting control over it. This argument has
appeal only if by employing the term “control,”
Congress sought to include state and local
regulation, as opposed to the limitation on the §
362(b)(4) exemption applicable to the automatic
stay of acts against a debtor, such as state attempts
to enforce state distribution schemes with respect
to property of the estate ... or governmental acts
to establish or protect a pecuniary interest in estate
property.... To have done so through enacting the
phrase and concomitantly failing to have amended
§ 362(b)(4) to exempt good faith exercise of police
and regulatory power from § 362(a)(3) would have
legislatively overruled the numerous cases
exempting such governmental acts from the
automatic stay....

Following Beker, a number of courts narrowly
interpret § 362(a)(3), consistent with its legislative
history, to apply "to prevent dismemberment of the
estate” and to assure its orderly distribution.
H.R.Rep. No. 595, 95th Cong., Ist Sess. 340, 341
(1977), reprinted in 1978 U.S.C.C.A.N. at 6298.
Beker concluded that "the scope of the control
provision of § 362(2)(3), as applicable to
governmental regulation, is governed by the
contours of § 362(b)(4) as developed by case
authority.” In re Beker Indus. Corp., 57 B.R. at
626.

[11] We agree with those courts which have held
that the governmental regulatory or police power
exception of § 362(b)(4) applies to actions stayed
under § 362(a)(3). We recognize that there is some
disagreement on this point, but conclude that the
better reasoned view is that expressed in Beker. See
Javens v. City of Hazel Park (In re Javens), 107
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F.3d 359, 369 (6th Cir.1997) ("[Tlhe universe of
actions that trigger an automatic stay under §
362(a)(3) does not include those governmental
actions entitled, under § 362(b)(4), to an exception
from an automatic stay.”); Universal Life Church,
Inc. v. United States (In re Universal Life Church,
Inc.), 191 B.R. 433, 442 (E.D.Cal.1995) (rejecting
the view that § 362(b)(4) applies only to stays under
§ 362(a)(1)), aff'd in part and appeal dismissed in
part, 128 F.3d 1294 (Sth Cir.1997); In re National
Cattle Congress, Inc., 179 B.R. at 595 (agreeing
with Beker); Official Comm. of Unsecured
Creditors v. PSS Steamship Co. (In re Prudential
Lines, Inc.), 107 B.R. 832, 843
(Bankr.S.D.N.Y.1989) (agreeing with Beker); *599
cf. Slater v. Town of Albion (In re Albion
Disposal, Inc.), 203 B.R. 884, 887
(Bankr.W.D.N.Y.1996) ("[SJome exercises of
control by a governmental entity are so inextricably
linked to (or otherwise are indistinguishable from)
the type of (a)(1) action that (b)(4) forgives, that
(2)(3) should be ignored entirely when the (b)(4)
defense is found to exist."), aff'd in part and
remanded in part, 1997 WL 461997 (W.D.N.Y.
Aug.11, 1997). But see Hillis Motors, Inc. v.
Hawait Auto. Dealers’ Ass'n, 997 F.2d 581, 591
(9th Cir.1993) ("There is no governmental powers
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exception to section 362(a)(3)...."). [FN4]

FN4. The Supreme Court's decision in Board of
Governors v. MCorp Fin., Inc., 502 U.S. 32, 112
S.Ct. 459, 116 L.Ed.2d 358 (1991) indirectly
supports our view. While in bankruptcy, MCorp
sought to enjoin two administrative proceedings
brought against it by the Federal Reserve Board.
Among the arguments MCorp made was that §
362(2)(3) stayed the administrative proceedings.
The Supreme Court rejected that argument, not on
the ground that (b)(4) did not apply to (a)(3), but
on the ground that the automatic stay provisions do
not apply to ongoing, nonfinal administrative
proceedings.

To sum up, we hold that: the PUC's conduct in
reducing the scope of the authority transferred by
CPCN 2378 & I was governmental regulatory action
under § 362(b)(4); whether § 362(a)(1) or (a)(3)
was the stay provision applicable to the PUC's
action, in either event, § 362(b)(4) exempted that
action from the automatic stay and authorized the
Transfer Decision. We therefore AFFIRM the
district court's order overturning the injunction
issued by the bankruptcy court.

END OF DOCUMENT
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In re YORK-HANNOVER DEVELOPMENTS,
INC., Debtor.
Richard D. SPARKMAN, Trustee, Plaintiff,
V..
STATE OF FLORIDA DEPARTMENT OF
REVENUE, Defendant.

Bankruptcy No. 92-01424-5-ATS.
Adversary No. 5-94-00145-5-AP.

United States Bankruptcy Court, E.D. North
Carolina,
Raleigh Division.

Oct. 10, 1996.

Chapter 7 trustee sought to recover alleged
fraudulent transfers from Florida Department of
Revenue. The Bankruptcy Court, A. Thomas
Small, Chief Judge, held that: (1) Bankruptcy
clause in Article I did not authorize Congress to
abrogate state sovereign immunity under Bankruptcy
Code, and (2) state did not waive sovereign
immunity.

So ordered.

(1] BANKRUPTCY €=2679

51k2679

Chapter 7 trustee's causes of action seeking to
recover alleged fraudulent transfers from state of
Florida were precluded by state’s right to sovereign
immunity; Bankruptcy Code’s abrogation of state
sovereign immunity was invalid, and state did not
file proof of claim or participate in proceeding and,
thus, did not waive sovereign immunity.
Bankr.Code, 11 U.S.C.A. § 106(a).

[2] BANKRUPTCY €=2679

51k2679

Bankruptcy Clause in Article 1 did not authorize
Congress to abrogate state sovereign immunity
under Bankruptcy Code. U.S.C.A. Const.Amend.
11; Bankr.Code, 11 U.S.C.A. § 106(a).

(3] BANKRUPTCY €=2679

51k2679

State may waive its sovereign immunity by filing
proof of claim or by participating in proceeding.
*138 Richard D. Sparkman, Angier, NC, for
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Trustee.

Kent L. Weissinger, Assistant General Counsel,
Florida Dept. of Revenue, Tallahassee, FL, for
State of Florida Dept. of Rev.

Phillip M. Seligman, Civil Division, U.S.
Department of Justice, Washington, DC, for U.S.

MEMORANDUM OPINION AND ORDER
GRANTING MOTION TO DISMISS

A. THOMAS SMALL, Chief Judge.

This is an adversary proceeding brought by Richard
D. Sparkman, chapter 7 trustee for York-Hannover
Developments, Inc. ("YHDI"), to recover alleged
fraudulent transfers totaling $15,405 from the State
of Florida Department of Revenue pursuant to 11
U.S.C. § 548 and the North Carolina fraudulent
conveyance statutes pursuant to § 544(b). [FN1]
The defendant, the State of Florida, did not file a
proof of claim in this case, did not previously
participate in this case and has in no way consented
to this court's jurisdiction.

FN1. Although the complaint does not provide
specific facts as to the alleged nature of the
transfers, the debtor apparently paid taxes to the
State of Florida on behalf of a related corporation.

The State of Florida filed a motion to dismiss on
the grounds of sovereign immunity and a hearing
was held in Raleigh, North Carolina on February
22, 1995. Section 106(a) of the Bankruptcy Code,
as amended by the Bankruptcy Reform Act of 1994,
Pub.L. No. 103-394, § 113, 108 Stat. 4106 (1994),
expressly precludes the sovereign immunity defense
in this proceeding. [FN2] Section 106(a) provides
that "[n]otwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this
section with respect to the following: (1) Sections
... 544, [and] 548." {FN3]

FN2. The legislative history to the Bankruptcy
Reform Act of 1994 clearly states that § 106 was
being amended to conform with the Supreme
Court's requirement that Congress make an
“unmistakably clear” statement of its intent to
abrogate States’ immunity in the text of the statute.
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H.R. REP. No. 103-835, 103d Cong., 2d. Sess.,
42 (1994), reprinted in 1994 U.S.C.C.A.N. 3340,
3350-51 (citing Hoffman v. Connecticut Dep't of
Income Maintenance, 492 U.S. 96, 109 S.Ct
2818, 106 L.Ed.2d 76 (1989); Atascadero State
Hosp. v. Scanlon, 473 U.S. 234, 242, 105 S.Ct.
3142, 3147, 87 L.Ed.2d 171 (1985)). Congress’
intention to abrogate sovereign immunity with
respect to claims brought under § 548 and § 544 is
clear and only the constitutionality of Congress’
authority to so abrogate under the Article I
Bankruptcy Clause Power is at issue in this
proceeding. Section 702(b)(2)(B) of the
Bankruptcy Reform Act of 1994 mandates that §
113 of the Reform Act, codified as 11 U.S.C §
106(a), shall apply retroactively to bankruptcy
cases commenced prior to the enactment of the
Reform Act. Bankruptcy Reform Act of 1994,
Pub.L. No. 103-394 at § 702, 108 Stat. at 4150.
The retroactive application of § 106(a) was not
disputed in this proceeding.

FN3. The full text of § 106 is as follows:

11 U.S.C. § 106. Waiver of sovereign immunity
(a) Notwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as 1o a
governmental unit to the extent set forth in this
section with respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362,
363, 364. 365, 366, 502, 503, 505, 506, 510, 522,
523, 524, 525, 542, 543, 544, 545, 546, 547, 548,
549, 550, 551, 552, 553, 722, 724, 726, 728, 744,
749, 764, 901, 922, 926, 928, 929, 944, 1107,
1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206,
1227, 1231, 1301, 1303, 1305, and 1327 of this
title.

(2) The court may hear and determine any issue
arising with respect to the application of such
sections to governmental units.

(3) The court may issue against a governmental
unit an order, process, or judgment under such
sections or the Federal Rules of Bankruptcy
Procedure, including an order or judgment
awarding a money recovery, but not including an
award of punitive damages. Such order or
judgment for costs or fees under this title or the
Federal Rules of Bankruptcy Procedure against any
governmental unit shall be consistent with the
provisions and limitations of section 2412(d)(2)(A)
of title 28.

(4) The enforcement of any such order, process, or
judgment against any governmental unit shall be
consistent with appropriate nonbankruptcy law
applicable to such governmental unit and, in the
case of a money judgment against the United
States, shall be paid as if it is a judgment rendered
by a district court of the United States.
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(5) Nothing in this section shall create any

substantive claim for relief or cause of action not

otherwise existing under this title, the Federal

Rules of Bankruptcy Procedure, or nonbankruptcy

law.

(b) A governmental unit that has filed a proof of
claim in the case is deemed to have waived

sovereign immunity with respect to a claim against

such governmental unit that is property of the

estate and that arose out of the same transaction or

occurrence out of which the claim of such

governmental unit arose. _
(c) Notwithstanding any assertion of sovereign -
immunity by a governmental unit, there shall be

offset against a claim or interest of a governmental

unit any claim against such governmental unit that

is property of the estate.

*139 The State of Florida, however, argued that
Congress lacked constitutional authority to abrogate
state sovereign immunity when legislating pursuant
to the Constitution's Article I Bankruptcy Clause
[FN4] and that the Eleventh Amendment [FN5]
prevented such an abrogation. Mr. Sparkman, the
trustee, asserted that in Pennsylvania v. Union Gas
Co., 491 U.S. 1, 109 S.Ct. 2273, 105 L.Ed.2d 1
(1989), the Supreme Court recognized Congress’
authority to abrogate state sovereign immunity under
the Interstate Commerce Clause of Article I and that
Congress had similar authority under Article I's
Bankruptcy Clause. The State of Florida contended
that the Supreme Court was considering similar
issues in the then pending case of Seminole Tribe of
Florida v. Florida, and that when that case was
decided, the Court would overrule Union Gas.

EN4. Article T of the Constitution gives Congress
the authority "[tJo establish an uniform Rule of
Naturalization, and uniform Laws on the subject of
Bankruptcies throughout the United States[.]"
U.S. CONST. art. 1, § 8, cl. 4.

ENS. The Eleventh Amendment provides: "The
Judicial power of the United States shall not be
construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United
States by Citizens of another State, or by Citizens
or Subjects of any Foreign State.” U.S. CONST.
amend. XL.

On April 18, 1995, this court, based on the Seventh
Circuit Court of Appeals' decision in McVey
Trucking, Inc. v. Secretary of State of Iilinois (In re
McVey Trucking, Inc.), 812 F.2d 311 (7
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Cir.1987), cert. denied sub nom. Edgar v. McVey
Trucking Co., 484 U.S. 895, 108 S.Ct. 227, 98
L.Ed.2d 186 (upholding Congress' authority to
abrogate sovereign immunity under the Bankruptcy
Clause) and Union Gas, held that Congress acted
within its constitutional authority under the
Bankruptcy Clause when it amended § 106, and
denied the State of Florida's motion to dismiss.
Sparkman v. State of Florida Dept. of Revenue (In
re York-Hannover Devs., Inc.), 181 B.R. 271
(Bankr.E.D.N.C.1995). The State of Florida
appealed to the United States District Court for the
Eastern District of North Carolina, and relying on
Union Gas, the district court affirmed, holding that
"Congress may abrogate the presumption of
immunity arising under the Eleventh Amendment
when acting pursuant to its Article 1 powers,
including its power to enact uniform bankruptcy
laws.” State of Florida Dept. of Revenue v.
Sparkman (In re York-Hannover Devs., Inc.), 190
B.R. 62, 65 (E.D.N.C.1995).

The State of Florida appealed to the United States
Court of Appeals for the Fourth Circuit, and while
the appea! was pending, as *140 predicted by the
State of Florida, the United States Supreme Court
overruled Union Gas in Seminole Tribe of Florida
v. Florida, 517 U.S. 44, 116 S.Ct. 1114, 134
L.Ed.2d 252 (1996). The Fourth Circuit Court of
Appeals vacated the district court's opinion and
remanded this proceeding to the district court for
reconsideration. In turn, the district court, on June
20, 1996, remanded the proceeding to this
bankruptcy court for reconsideration in light of the
Seminole decision. [FN6]

FN6. See, Ohio Agric. Commodity Depositors
Fund v. Mahern, --- U.S. ----, 116 S.Ct. 1411
(1966) (granting certiorari, vacating judgment, and
remanding "for further consideration in light of"
Seminole in the case of In re Merchants Grain Inc.,
59 F.3d 630 (7th Cir.1995)). In Merchants Grain,
the Seventh Circuit held that § 106(a) was a
constitutional  abrogation of the Eleventh
Amendment and sovereign immunity under
Congress’ Bankruptcy Clause power. However,
that issue in Merchants Grain appears to have
become moot due to the resolution of a related
proceeding on other grounds. In re Merchants
Grain, Inc. ex rel. Mahern, 93 F.3d 1347 (7th
Cir.1996). See also, In re National Cattle
Congress, Inc., 91 F.3d 1113 (8h Cir.1996)
(remanding for reconsideration in light of Seminole

).
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A hearing on the remand was conducted by
telephone conference call on September 9, 1996, but
Mr. Sparkman did not participate and the United
States Department of Justice, which had initially
intervened to uphold the constitutionality of § 106,
was a party to the telephone hearing but did not state
a position. While the plaintiff and the United States
had no position on the subject, sovereign immunity
and the Supreme Court's decision in Seminole have
been the subject of considerable discussion and
speculation.

In Seminole, the Supreme Court considered
whether Congress had acted pursuant to a valid
grant of constitutional power when it abrogated state
sovereign immunity under its Article 1 Indian
Commerce Clause authority. U.S. CONST., art. I,
§ 8, cl. 3. The statute at issue in Seminole was the
Indian Gaming Regulatory Act, 25 U.S.C.A. §§
2701-2721 (West Supp.1996), that required States to
negotiate in good faith with tribes regarding gaming
compacts and permitted tribes to sue States in
federal courts to enforce that duty.

Previously, in Pennsylvania v. Union Gas Co., 491
U.S. 1, 109 S.Ct. 2273, 105 L.Ed.2d 1 (1989), the
Supreme Court held that Congress could abrogate
state sovereign immunity pursuant to the interstate
provision of Article I's Commerce Clause. u.Ss.
CONST. art. I, § 8, cl. 3. The decision in Union
Gas, however, was a plurality opinion and "a
majority of the Court [in Union Gas ] expressly
disagreed with the rationale of the plurality.”
Seminole, 517 U.S. at ----, 116 S.Ct. at 1128
(citations omitted).

By a majority of five to four, the Supreme Court in
Seminole specifically overruled Union Gas and held
that Congress lacked authority under either the
Interstate or Indian provisions of the Commerce
Clause to avoid stale sovereign immunity as
embodied in the Eleventh Amendment.  Chief
Justice Rehnquist, writing for the majority, stated
that the Eleventh Amendment and principles of state
sovereign immunity embodied in that Amendment,
"restrict[ ] the judicial power under Article III, and
Article 1 cannot be used to circumvent the
constitutional limitations [thus] placed upon federal
jurisdiction.” Seminole, 517 U.S. at ---- - ---- , 116
S.Ct. at 1131-32.
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(1] The State of Florida now argues that if
Congress cannot abrogate state sovereign immunity

under Article I's Interstate Commerce Clause or the

Indian Commerce Clause, it may not do so under
Article I's Bankruptcy Clause. This court agrees.
Just as the Supreme Court found that there is "no
principled distinction in favor of the States to be
drawn between the Indian Commerce Clause and the
Interstate Commerce Clausef,]” Seminole, 517 U.S.
at ----, 116 S.Ct. at 1127, this court can find no
difference, with respect to Congress' Article I
powers, between the Bankruptcy Clause and the
Interstate Commerce Clause or the Indian
Commerce Clause. The fact that bankruptcy law is
federal law exclusively within the province of
Congress does not make the Bankruptcy Clause
different. The Supreme Court was quite clear in
that regard. "[T)he background principle of state
sovereign immunity embodied in the Eleventh
Amendment is not so ephemeral as to dissipate when
the subject of the suit is an area, like *141 the
regulation of Indian commerce, that is under the
exclusive control of the Federal Government.”
Seminole, 517 U.S. at ----, 116 S.Ct. at 1131.
Under Seminole, state governments that receive
avoidable transfers may receive better treatment than
other transferees, but "[p]resumably the Supreme
Court would opine that this lack of equality is the
price we must pay for the Constitution's continuing
recognition of the sovereignty of the states.” S.
Elizabeth  Gibson, Sovereign Immunity in
Bankruptcy: The Next Chapter, 70 AM.BANKR.
L.J. 195, 202 (1996) (citing Seminole ).

[2] Consequently, the court now concludes, as have

other courts that have considered the issue, that the
Bankruptcy Clause in Article I does not authorize
Congress to abrogate state sovereign immunity and,
specifically, that the Bankruptcy Clause did not
authorize Congress to abrogate state sovereign
immunity under 11 U.S.C. § 106{(a). In re
Martinez, 196 B.R. 225 (D.P.R.1996); Ellenberg
v. Board of Regents (In re Midland Mechanical
Contractors, Inc.), 200 B.R. 453
(Bankr.N.D.Ga.1996); Burke v. State of Ga. ex
rel. Department of Revenue (In re Burke), 200 B.R.
282 (Bankr.S.D.Ga.1996); Schulman v. California
State Water Resources Control Bd. (In re Lazar),
200 B.R. 358 (Bankr.C.D.Cal.1996); and In re
Sacred Heart  Hosp., 199 B.R. 129
(Bankr.E.D.Pa.1996).
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Although not argued in this proceeding, it has been
suggested that Congress had constitutional authority,
other than pursuant to Article I, to enact § 106(2)
and to abrogate state sovereign immunity.

In Seminole, the Court recognized that Congress
may abrogate state sovereign immunity when acting
pursuant to § 5 of the Fourteenth Amendment.
[EN7] Seminole 517 U.S. at ----, 116 S.Ct. at 1128
(citing Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S.Ct.
2666, 49 L.Ed.2d 614 (1976)). This power had
previously been upheld in Fitzpatrick v. Bitzer, 427 -
U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976),
where the Court noted that the Fourteenth
Amendment was adopted well after both the
Eleventh Amendment and the States' ratification of
the Constitution, thus allowing the Fourteenth
Amendment "to alter the pre-existing balance
between state and federal power achieved by Article
III and the Eleventh Amendment.” Seminole, 517
U.S. at ----, 116 S.Ct. at 1128 (citing Fitzpatrick,
427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614
(1976)).

FN7. Section 5 of the Fourteenth Amendment
provides that "{t]he Congress shall have power to
enforce, by appropriate legislation, the provisions
of this article." U.S. CONST. amend. XIV.
Section 1 of the Fourteenth Amendment provides,
in pertinent part, that "[n}o State shall make or
enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny
any person within its jurisdiction the equal
protection of the laws.” U.S. CONST. amend.
XIv.

Prior to the Supreme Court's decision in Seminole,
Chief Bankruptcy Judge Mickey Dan Wilson of the
United States Bankruptcy Court for the Eastern
District of Oklahoma, in Mather v. Oklahoma
Employment Sec. Comm'n (In re Southern Star
Foods, Inc.), 190 B.R. 419 (Bankr.E.D.Okla.1995),
held that Congress was authorized to enact § 106(a)
under § 5 of the Fourteenth Amendment. Judge
Wilson reasoned that:
Congress' exercise of its basic national legislative
powers under any of the provisions of Article I
will usually implicate ‘'the privileges or
immunities of the citizens of the United States ...
life, liberty, or property ... due process of law ...
[or] the equal protection of the laws." A State
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cannot limit the exercise by a citizen of the United
States of a right conferred by a valid act of
Congress. Article I of the Constitution gives the
national government power to legislate on the
subject of bankruptcy; and the national
government has done so, by creating the complex
of privileges and immunities, rights and liabilities,
found in the Bankruptcy Code.
Star Foods, 190 B.R. at 426 (citation omitted).
Judge Wilson concluded that although the
bankruptcy laws "are enacted 'pursuant to Article I,"
they are enforceable 'through the Fourteenth
Amendment’ [because] to separate the power of
national enactment under Article I from the power
of national *142 enforcement under the Fourteenth
Amendment is to mince the Constitution ... and
dismember it into a scatter of lifeless parts.” Id.
The holding of Star Foods was recently adopted by
Bankruptcy Judge John S. Dalis in Headrick v. State
of Georgia, ex rel. Department of Revenue (In re
Headrick), 200 B.R. 963 (Bankr.S.D.Ga.1996).

However, the issue of Congress' authority to
abrogate States' sovereign immunity under § 5 of the
Fourteenth Amendment is not before the court in
this proceeding and in light of Seminole, the court
concludes that Congress did not act within its
constitutional authority when enacting § 106(a).
Furthermore, there do not appear to be any other
grounds to preclude the State of Florida's sovereign
immunity defense. It could be argued that since the
plaintiff here is a bankruptcy trustee, sovereign
immunity does not apply because the suit was
brought by a federal official. But, as one court has
held, that is "an implausible construction of the role
of the trustee.” Schulman v. California State Water
Resources Control Bd. (In re Lazar), 200 B.R. 358
(Bankr.C.D.Cal.1996). [FN8§]

FN8. It has been argued that sovereign immunity
might not apply if the United States Trustee
brought the proceeding, but this seems equally
implausible. Harvard Professor Offers Possible
Response to Seminole, BANKRUPTCY COURT
DECISIONS WEEKLY NEWS AND
COMMENT, August 20, 1996, at A6.

Page 64

[3] A State may waive its sovereign immunity by
filing a proof of claim or by participating in the
proceeding. Schulman v. California State Water
Resources Control Bd. (In re Lazar), 200 B.R. 358
(Barkr.C.D.Cal.1996), In re Sacred Heart Hosp.,
199 B.R. 129 (Bankr.E.D.Pa.1996), Burke v. State
of Ga. ex rel. Department of Revenue (In re Burke),
200 B.R. 282 (Bankr.S.D.Ga.1996). The State of
Florida, however, has neither filed a proof of claim
nor participated in this proceeding in any way.

Based on the foregoing, the plaintiff's causes of
action in this federal court are precluded by the State
of Florida's right to sovereign immunity, and this
adversary proceeding is DISMISSED. [FN9] A
separate judgment will be entered.

FNO. It has been suggested that while a trustee may
not pursue a § 548 action against a State in a
federal forum, a trustee may be able to bring an
action in state court. See S. Elizabeth Gibson,
Sovereign Immunity in Bankruptcy: The Next
Chapter, 70 AM.BANKR. L.J. 195, 203-08

(1996).
SO ORDERED.
JUDGMENT

The motion to dismiss this adversary proceeding,
filed by the defendant, State of Florida Department
of Revenue, was heard by telephone conference call
on September 9, 1996, pursuant to the remand order
entered by the United States District Court for the
Eastern District of North Carolina on June 20, 1996.
The basis for this court's ruling is set forth in a
Memorandum Opinion and Order entered this date.
Based on that ruling,

IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that this adversary proceeding against
the defendant, State of Florida Department of
Revenue, is DISMISSED.

END OF DOCUMENT

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



204 B.R. 210

Page 34

47 Collier Bankr.Cas.2d 460, 30 Bankr.Ct.Dec. 176, Bankr. L. Rep. P 77,275

(Cite as: 204 B.R. 210)

In re Tamra M. KOEHLER, Debtor.
Tamra M. KOEHLER, Plaintiff,
v.
IOWA COLLEGE STUDENT AID
COMMISSION, Defendant.
Tamra M. KOEHLER, Plaintiff,
v.
NATIONAL CREDIT SERVICES CORP.,
Defendant.

Bankruptcy No. 4-94-6040.
Adv. No. 4-96-0087.

United States Bankrupicy Court,
D. Minnesota.

Jan. 6, 1997.

Discharged Chapter 13 debtor brought adversary
proceeding against lowa College Student Aild
Commission (ICSAC), seeking declaration that
student loan was discharged, and monetary damages
for automatic stay violations. Commission filed
counterclaim for loan balance plus collection costs,
and moved to dismiss debtor's damages count for
lack of subject matter jurisdiction. The Bankruptcy
Court, Nancy C. Dreher, J., held that: (1)
Bankruptcy Code sovereign immunity waiver was
unconstitutional as applied to unconsenting state; (2)
Commission did not waive sovereign immunity
under Bankruptcy Code, since it failed to file claim
in Chapter 13 case; but (3) Commission waived
Eleventh Amendment immunity to extent that
debtor's damages would be equal to or less than
counterclaim for underlying debt.

Motion denied.

[1] FEDERAL COURTS €265

170Bk265

Notwithstanding assertion of Eleventh Amendment
immunity, federal court may exercise jurisdiction
over suit for damages between individual and state if
Congress has validly abrogated state's sovereign
immunity, or state has voluntarily waived its
sovereign immunity. U.S.C.A. Const.Amend. 11.

[2] FEDERAL COURTS €265

170BKk265

Congress, under Fourteenth Amendment, has power
to abrogate state's Eleventh Amendment immunity

by making its intention to do so unmistakably clear
in language of statute. U.S.C.A. Const. Amends.
11, 14, § 5.

(3] BANKRUPTCY €=2679

51k2679

Bankruptcy Code sovereign immunity abrogation
provision is unconstitutional insofar as it attempts to
abrogate unconsenting state’s sovereign immunity
from suit in federal court. U.S.C.A. Const. Art. 1,
§ 8, cls. 3, 4, Amend. 11; Bankr.Code, 11°
U.S.C.A. § 106(a).

[4] BANKRUPTCY €=2679

51k2679

Congress may not attempt 1o abrogate states'
Eleventh Amendment immunity using powers
granted to it under bankruptcy clause of Article L.
U.S.C.A. Const. Art. 1, § 8, cl. 4; Amend. 11.

(5] BANKRUPTCY €=22679

51k2679

Because of Eleventh Amendment, Bankruptcy
Code's general abrogation of sovereign immunity
did not effectively abrogate Iowa College Student
Aid Commission's (ICSAC) Eleventh Amendment
immunity and provided no predicate for assertion of
federal subject matter jurisdiction over Chapter 13
debtor's cause of action seeking damages for
ICSAC's alleged willful violations of automatic stay.
U.S.C.A. Const.Amend. 11; Bankr.Code, 11
U.S.C.A. §§ 106(a), 362.

(6] FEDERAL COURTS €&=267

170Bk267

If state voluntarily waives its sovereign immunity by
consenting to be sued in federal court, Eleventh
Amendment will not bar action. U.S.C.A.
Const.Amend. 11.

(7] FEDERAL COURTS €=266.1

170Bk266.1

Where state has legislated on subject of waiver of
immunity to suit in federal court, state will be
deemed to have waived its immunity only where it
has stated its intention to waive by most express
language or by such overwhelming implication from
text as will leave no room for any other reasonable
construction. U.S.C.A. Const.Amend. 11.

[8] FEDERAL COURTS €&=267
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170Bk267

In absence of explicit consent by state statute or
constitutional provision, state's consent to be sued in
federal court may be constitutionally inferred
through its affirmative conduct. U.S.C.A.
Const.Amend. 11.

[9] FEDERAL COURTS €267

170Bk267

For explicit waiver of Eleventh Amendment
immunity to be found, state must, by legislation or
constitutional provision, expressly consent to be
sued in federal court, not merely to be sued in any
court of competent jurisdiction or to be sued in its
own state courts; instead, statute or constitutional
provision must unequivocally specify state's
intention to subject itself to suit in federal court.
U.S.C.A. Const.Amend. 11.

[10] FEDERAL COURTS €=266.1

170Bk266.1

Federal statute may be used to waive state's
Eleventh Amendment immunity as long as Congress
had indicated clear and unmistakable intent to make
states liable in federal court if they engaged in
particular activity, and state then voluntarily chooses
to engage in that conduct. U.S.C.A. Const.Amend.
11.

[11) FEDERAL COURTS &=267

170Bk267

Constructive waiver of state's Eleventh Amendment
immunity may be found only where there exists
unequivocal indication that state intends to consent
to federal jurisdiction that would otherwise be
barred by Eleventh Amendment. U.S.C.A.
Const.Amend. 11.

[12] FEDERAL COURTS €-266.1

170Bk266.1

Once state waives its Eleventh Amendment
immunity in particular case, such action cannot
ordinarily be undone. U.S.C.A. Const.Amend. 11.

[13] FEDERAL COURTS €-2266.1

170Bk266.1

Although Attorney General of lowa does not possess
authority to waive Iowa's sovereign immunity
merely by making general appearance in federal
court, Attorney General has authority to waive
[owa's immunity by bringing claim in federal court.
U.S.C.A. Const.Amend. 11; L1.C.A. § 13.2, subd.
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2.

[14] BANKRUPTCY €=2679

51k2679

Bankruptcy Code state sovereign immunity waiver
provision did not apply to Jowa College Student Aid
Commission's (ICSAC) counterclaim in Chapter 13
debtor's adversary proceeding for stay violations,
where Commission did not file proof of claim in
Chapter 13 case. Bankr.Code, 11 U.S.C.A. §
106(b, ¢).

[15] FEDERAL COURTS €-266.1

170Bk266.1

When state takes affirmative action to recover on
claim in federal court, state waives its Eleventh
Amendment immunity with respect to any
counterclaims that arise out of same transaction or
occurrence as state's claim, i.e., with respect to any
compulsory counterclaims asserted against state.
U.S.C.A. Const.Amend. 11.

[16] FEDERAL COURTS €~266.1

170Bk266.1

Under "recoupment theory” of Eleventh Amendment
immunity waiver, state's waiver is limited in scope
to those counterclaims asserted for purpose of
defeating or diminishing state's recovery, and no
affirmative recovery against state is permitted.
U.S.C.A. Const.Amend. 11.

[17] BANKRUPTCY €=2679

51k2679

Towa College Student Aid Commission's (ICSAC)
counterclaim in Chapter 13 debtor's automatic stay
violation proceeding was affirmative action, which
waived Commission's Eleventh  Amendment
immunity just as if Commission had filed complaint,
to extent that debtor's claim diminished
Commission’s counterclaim, but would not allow
debtor  affirmative  recovery. U.S.C.A.
Const.Amend. 11.

(18] FEDERAL COURTS €-266.1

170Bk266.1

For purposes of Eleventh Amendment immunity,
unlike mere general appearance by state in federal
court, filing of counterclaim constitutes affirmative
conduct on part of state and is thus significantly
more than simple appearance in court for purpose of
defending on the merits or for limited purpose of
contesting jurisdiction. U.S.C.A. Const.Amend.
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11.

[19] FEDERAL CIVIL PROCEDURE €=775.1
170Ak775.1

When identifying compulsory counterclaims,
determination of whether competing claims arise out
of same transaction or occurrence is made by
considering one or more of four factors: (1) are
issues of fact and law raised by claim and
counterclaim largely the same? (2) would res
judicata bar subsequent suit on defendant's claim
absent compulsory counterclaim rule? (3) will
substantially same evidence support or refute
plaintiff's claim as well as defendant's
counterclaim? and (4) is there any logical relation
between claim and counterclaim? Fed.Rules
Civ.Proc.Rule 13(a), 28 U.S.C.A.

[20] BANKRUPTCY €=2461

51k2461

Automatic stay violation claim against governmental
unit is likely related to governmental unit's claim for
recovery of underlying debt, for purposes of
determining whether sovereign immunity has been
waived. Bankr.Code, 11 U.S.C.A. § 362(h).

[20] BANKRUPTCY €=2679

51k2679

Automatic stay violation claim against governmental
unit is likely related to governmental unit's claim for
recovery of underlying debt, for purposes of
determining whether sovereign immunity has been
waived. Bankr.Code, 11 U.S.C.A. § 362(h).

*212 Russell A. Norum, Wayzata, MN, for
plaintiff.

Daniel S. Rabin, Berman, Singer & Rabin, P.A.,
Overland Park, KS, Rodney A. Honkanen, Wagner,
Falconer & Judd, Ltd., Minneapolis, MN, for
defendant National Credit Service Corp.

Janet S. Wisby, Assistant Attorney General, Des
Moines, IA, for defendant ICSAC.

*213 ORDER DENYING DEFENDANT'S
MOTION TO DISMISS COUNT TWO OF
PLAINTIFF'S
COMPLAINT
NANCY C. DREHER, Bankruptcy Judge.

The above-entitled matter came on for hearing
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before the undersigned on the motion of Defendant,
Jowa College Student Aid Commission (ICSAC), to
dismiss Count Two of the Plaintiff's Complaint due
to lack of subject matter jurisdiction under the
sovereign immunity doctrine of the Eleventh
Amendment to the United States Constitution. In
light of the recent United States Supreme Court
decision in Seminole Tribe of Florida v. Florida, ---
U.S. ----, 116 S.Ct. 1114, 134 L.Ed.2d 252 (1996),
the parties were asked to brief the issue of the effect
of the Eleventh Amendment on this Court's
jurisdiction over Count Two of the Plaintiff's
Complaint. After carefully considering the
arguments of counsel, I hold that ICSAC has waived
its Eleventh Amendment sovereign immunity by
filing a counterclaim in this proceeding, that this
Court does not lack subject matter jurisdiction over
Count Two, and that Defendant's motion to dismiss
Count Two should be denied.

FACTS

Tamra M. Koehler (Plaintiff) is a resident of the
State of Minnesota. Between October, 1981 and
August, 1984, the Plaintiff executed a series of
promissory notes totaling $10,000 in principal
amount in exchange for student loans received under
a government-funded student loan program. ICSAC
is an agency of the State of lowa authorized under
Jowa law to administer and enforce the lowa
Guaranteed Loan Program which served as
guarantor of the Plaintiff's loans. Plaintiff defaulted
on her obligation to repay the loans. Subsequently,
ICSAC paid the debt pursuant to the terms of its
guaranty and the notes were endorsed and assigned
to ICSAC for collection.

On December 1, 1994, the Plaintiff filed a petition
for relief under Chapter 13 of the United States
Bankruptcy Code. Neither ICSAC nor the Plaintiff
filed a proof of claim on behalf of ICSAC in the
Chapter 13 case. During the case, ICSAC allegedly
made attempts to collect the loans in willful violation
of the automatic stay. Plaintiff's Chapter 13 plan
was confirmed on February 3, 1995. After paying
100 percent of the filed claims under the Chapter 13
Plan, the Plaintiff received a discharge on February
2, 1996.

On March 29, 1996, the Plaintiff commenced the
current adversary proceeding. In Count One of her
Complaint, Plaintiff seeks a declaration that the debt
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to ICSAC was discharged. In Count Two, Plaintiff
seeks monetary damages against ICSAC for alleged
willful violations of the automatic stay.

On behalf of ICSAC, the Attorney General for the
State of Iowa filed an Answer to the Plaintiff's
Complaint and a Counterclaim for judgment in the
amount of $13,706.39, the unpaid principal and
interest balance of the loans, plus collection costs.
ICSAC then moved to dismiss Count Two of the
Complaint, arguing that the Bankruptcy Court lacks
subject matter jurisdiction under the sovereign
immunity doctrine of the Eleventh Amendment.
[FN1] The issue to be decided is whether and to
what extent ICSAC has waived its Eleventh
Amendment immunity against suit for damages by
filing a counterclaim seeking judgment for the debt.

FNI1. ICSAC does not assert that this Court lacks
subject matter jurisdiction over Count One of the
Complaint, which seeks prospective declaratory
relief. See Ex Parte Young, 209 U.S. 123, 28
S.Ct. 441, 52 L.Ed. 714 (1908) (prospective
injunctive relief available against state officials).

DECISION
I. THE ELEVENTH AMENDMENT

The Eleventh Amendment to the United States
Constitution provides: "The Judicial power of the
United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of
another State, or by Citizens or Subjects of any
Foreign State.” [FN2] Prior to the ratification of
the Constitution, *214 it was widely understood that
the common-law principle of sovereign immunity
would prevent Article III's grant of federal judicial
power from making states unwilling defendants in
federal court. Employees v. Missouri Dep't of Pub.
Health and Welfare, 411 U.S. 279, 291-92, 93 S.Ct.
1614, 1621, 36 L.Ed.2d 251 (1973) (Marshall, J.,
concurring). "Because of the problems of
federalism inherent in making one sovereign appear
against its will in the courts of the other, a
restriction upon the exercise of the federal judicial
power has long been considered appropriate...." 1d.
at 294, 93 S.Ci. at 1622-23. The Eleventh
Amendment was added to the Constitution in 1798
to affirm the Framers' original intent that "the
fundamental principle of sovereign immunity limits
the grant of judicial authority in Art. IL”
Pennhurst State Sch. & Hosp. v. Halderman, 465
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U.S. 89, 98, 104 S.Ct. 900, 906-07, 79 L.Ed.2d 67
(1984). Therefore, by restricting the grant of
judicial power found in Article III, the Eleventh
Amendment represents a constitutional limitation on
the subject matter jurisdiction of the federal courts.
1d.

FN2. While the language of the Eleventh
Amendment rather clearly limits a state's immunity
from suit to situations where the state has been
sued by a non-resident, it has not been so
interpreted. Long ago, this language was
interpreted to preclude suits brought against the
state by any individual, whether a resident of the
state or not. Hans v. Louisiana, 134 U.S. 1, 10
S.Ct. 504, 33 L.Ed. 842 (1850).

[1] In this case, the Plaintiff, a resident of the State

of Minnesota, has commenced an adversary
proceeding seeking damages against ICSAC, an
agency of the State of lowa. It is immediately
apparent that the language of the Eleventh
Amendment purports to foreclose federal subject
matter jurisdiction over Count Two of the Plaintiff's
Complaint by its very terms. There are two
recognized exceptions to the reach of the Eleventh
Amendment, however. Notwithstanding an assertion
of Eleventh Amendment immunity, a federal court
may exercise jurisdiction over a suit for damages
between an individual and a state if: 1) Congress
has validly abrogated the state's sovereign
immunity; or 2) the state has voluntarily waived its
sovereign immunity. Pennhurst State Sch. & Hosp.,
465 U.S. at 99, 104 S.Ct. at 907-08.

[I. CONGRESSIONAL ABROGATION IN
SECTION 106(a)

[2] The first exception to the reach of the Eleventh
Amendment which must be considered is the
doctrine of congressional abrogation. It is well-
established that Congress, under § 5 of the
Fourteenth Amendment, has the power to abrogate a
state's Eleventh Amendment immunity by making its
intention to do so "unmistakably clear in the
language of the statute.” Blatchford v. Native
Village of Noatak, 501 U.S. 775, 786, 111 S.Ct
2578, 2584-85, 115 L.Ed.2d 686 (1991); Dellmuth
v. Muth, 491 U.S. 223, 227-28, 109 S.Ct. 2397,
2400, 105 L.Ed.2d 181 (1989); Fitzpatrick V.
Bitzer, 427 U.S. 445, 456, 96 S.Ct. 2666, 2671, 49
L.Ed.2d 614 (1976).
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In 1994, former § 106(c), [FN3] now § 106(a), of
the United States Bankruptcy Code was amended to
make Congress' intention clear in this regard. In
clear and unmistakable language, current § 106(a)
purports to abrogate the sovereign immunity of any
"governmental unit,” including that of a state, [FN4]
for actions arising out of § 362 of the Bankruptcy
Code. [FN5] The amendment was enacted to
address the Supreme Court's decisions in United
States v. Nordic Village, Inc., 503 U.S. 30, 112
S.Ct. 1011, 117 L.Ed.2d 181 (1992), and Hoffman
v. Conn. Dep't of Income Maintenance, 492 U.S.
96, 109 S.Ct. 2818, 106 L.Ed.2d 76 (1989). Under
the rulings in those cases, an earlier and less
specifically-worded version of current § 106(a) was
found to be an insufficiently clear expression of
congressional intent to *215 abrogate the sovereign
immunity of the states and the federal government.
See Nordic Village, 503 U.S. at 34, 112 S.Ct. at
1015; Hoffman, 492 U.S. at 104, 109 S.Ct. at 2824,

FN3. 11 U.S.C. § 106(c) (1988).

FN4. Section 101(27) provides:

"government unit” means United States; State;
Commonwealth; District; Territory; municipality;
foreign  state; department,  agency, or
instrumentality of the United States (but not a
United States trustee while serving as a trustee in a
case under this title), a State, a Commonwealth, a
District, a Territory, a municipality, or a foreign
state; or other foreign or domestic government. 11
U.S.C. § 101(27) (1994).

FNS. Section 106(a) provides, in relevant part:
"Notwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this
section with respect to the following: (1) Sections
... 362,...."

11 U.S.C. § 106(a) (1994).

[3]14](5] Almost immediately following the 1994
Amendments, commentators  questioned  the
constitutionality of new § 106(a) as applied to a
state's Eleventh Amendment sovereign immunity.
[FN6] The Supreme Court's answer to these
questions was not long in coming. In Seminole
Tribe of Florida v. Florida, --- U.S. ----, 116 S.Ct.
1114, 134 L.Ed.2d 252 (1996), the Supreme Court
held that Congress may not use its Article 1 powers
to abrogate a state's Eleventh Amendment
immunity. The Seminole decision arose in the
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context of congressional action taken under Article
I, Section 8, clause 3 of the Constitution, the Indian
Commerce Clause. The power given to Congress
"to establish uniform Laws on the subject of
Bankruptcies throughout the United States” is also
an Article I power. U.S. Const. art. I, § 8, cl. 4.
With near uniformity, [FN7] the commentaries
written and the cases decided since Seminole have
concluded that it follows from Seminole that §
106(a) is unconstitutional insofar as it attempts to
abrogate an unconsenting state's sovereign immunity
from suit in federal court. [FN8] This Court agrees."
The Seminole decision goes well beyond the Indian
Commerce Clause and acts to frustrate any
congressional  attempt to abrogate Eleventh
Amendment immunity using the powers granted to it
under the Bankruptcy Clause of Article 1. [FN9]
Thus, *216 § 106(a) does not effectively abrogate
ICSAC's Eleventh Amendment immunity, and it
provides no predicate for an assertion of subject
matter jurisdiction over Count Two of the Plaintiff's
Complaint.

FN6. See, e.g., S. Elizabeth Gibson,
Congressional Response to Hoffman and Nordic
Village: Amended Section 106 and Sovereign
Immunity, 69 AM.BANKR. L.J. 311 (1995)
[hereinafter Gibson I}.

FN7. See Headrick v. Georgia (In re Headrick),
200 B.R. 963 (Bankr.S.D.Ga.1996); Burke v.
Georgia (In re Burke), 203 B.R. 493
(Bankr.S.D.Ga.1996). In these cases, the United
States Bankruptcy Court for the Southern District
of Georgia held that Congress can abrogate 2
state's sovereign immunity in the bankruptcy
context because bankruptcy laws passed pursuant to
Article 1 are enforceable as privileges and
immunities of the citizens of the United States
under the Fourteenth Amendment.  See also
Mather v. Okla. Employment Sec. Comm'n (In re
Southern Star Foods, Inc), 190 B.R. 419
(Bankr.E.D.Okla.1995) (stating that Article I gives
Congress the power to legislate on the subject of
bankruptcy, and the Fourteenth Amendment allows
debtors to enforce the provisions of the Bankruptcy
Code in federal court notwithstanding the states’
Eleventh Amendment immunity).

EN8. See Ohio Agric. Commodity Depositors
Fund v. Mahern, --- U.S. ----, 116 S.Ct. 1411, 134
L.Ed.2d 537 (1996) (vacating and remanding for
further consideration Matter of Merchants Grain,
59 F.3d 630 (7th Cir.1995), which held that
Congress had authority under the Bankruptcy

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



204 B.R. 210
(Cite as: 204 B.R. 210, *216)

Clause to abrogate Eleventh Amendment
immunity); Nat'l Cattle Congress, Inc. v. Towa
Racing and Gaming Comm'n. (In re Nat'l Cattle
Congress, Inc.), 91 F.3d 1113, 1114 (8th
Cir.1996) (automatic stay violation damage action
against state reversed and remanded in light of
Seminole ); Light v. State Bar of Cal. (In re
Light), 1996 WL 341112, *2 (5th Cir.1996)
(stating that Seminole forecloses any argument that
§ 106 abrogates Eleventh Amendment immunity);
In re Martinez, 196 B.R. 225, 230 (D.P.R.1996)
(finding that § 106 is unconstitutional to the extent
it purports to apply to state and commonwealth
governments); Sparkman v. Florida (In re York-
Hannover Dev., Inc.), 201 B.R. 137
(Bankr.E.D.N.C.1996) (concluding that the
Bankruptcy Clause does not authorize Congress to
abrogate state sovereign immunity in § 106(a));
Ellenberg v. Bd. of Regents (Matter of Midland
Mechanical Contractors, Inc.), 200 B.R. 4353
(Bankr.N.D.Ga.1996) (abrogation of Eleventh
Amendment immunity found in § 106 has no
validity in the wake of Seminole); Schulman v.
Cal. State Water Resources Control Bd. (In re
Lazar), 200 B.R. 358 (Bankr.C.D.Cal.1996)
(discussing the broad reach of the Seminole
decision); Sacred Heart Hosp. of Norristown v.
Pennsylvania (In re Sacred Heart Hosp. of
Norristown), 199 B.R. 129, 134
(Bankr.E.D.Pa.1996) (stating that the Seminole
decision is meant to pertain to § 106 of the
Bankruptcy Code). See also S. Elizabeth Gibson,
Sovereign Immunity in Bankruptcy: The Next
Chapter, 70 AM.BANKR. L.J. 195, 201-03
(1996); Russell Dees, Seminole Sovereign
Immunity:  It's Worse Than You Thought,
NORTON BANKRUPTCY LAW ADVISER,
Sept. 1996; Karen Cordry, A Tale of Two
Sovereigns: Will the Bankruptcy Code Survive
Seminole, NORTON BANKRUPTCY LAW
ADVISER, May 1996.

FN9. As stated by Justice Stevens in his dissent:
The importance of the majority's decision to
overrule the Court's holding in Pennsylvania v.
Union Gas Co. [491 U.S. 1, 109 S.Ct. 2273, 105
L.Ed.2d 1 (1989) ] cannot be overstated. The
majority's opinion does not simply preclude
Congress from establishing the rather curious
statutory scheme under which Indian tribes may
seek the aid of a federal court to secure a State's
good faith negotiations over gaming regulations.
Rather, it prevents Congress from providing a
federal forum for a broad range of actions against
States, from those sounding in copyright and patent
law, to  those  concerning  bankruptcy,
environmental law, and the regulation of our vast
national economy.
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Seminole, at ----, 116 S.Ct. at 1134 (Stevens, J.,
dissenting) (emphasis added). Indeed, the
Seminole majority's response to this criticism was
not to dispute its conclusion, but instead to
downplay its significance:

[Justice Stevens'] conclusion is exaggerated both in
its substance and in its significance. First, Justice
Stevens' statement is misleadingly overbroad. We
have already seen that several avenues remain open
for ensuring state compliance with federal law.
Most notably, an individual may obtain injunctive
relief under Ex parte Young in order to remedy a
state officer's ongoing violation of federal law.
Second, contrary to the implication of Justice
Stevens' conclusion, it has not been widely thought
that the federal antitrust, bankruptcy, or copyright
statutes abrogated the States' sovereign immunity.
This Court has never awarded relief against a State
under any of those statutory schemes.... Although
the copyright and bankruptcy laws have existed
practically since our nation’s inception ... there is
no established tradition in the lower federal courts
of allowing enforcement of those federal statutes
against the States.

Id., at --—- - -—- n. 16, 116 S.Ct. at 1131-32 n. 16.
(citations omitted).

III. CONSTRUCTIVE WAIVER UNDER
SECTIONS 106(b) AND (c)

[6){7] The second exception to the Eleventh
Amendment's doctrine of sovereign immunity is
waiver. In spite of its broad reading of the reach of
the Eleventh Amendment, the Supreme Court has
consistently adhered to the well- established rule that
a consenting state may be sued for damages by an
individual in federal court. Atascadero State Hosp.
v. Scanlon, 473 U.S. 234, 238, 105 S.Ct. 3142,
3145, 87 L.Ed.2d 171 (1985). See Seminole, at ----
, 116 S.Ct. at 1131 n. 14 ("[Tjhis Court is
empowered to review a question of federal law
arising from a state court decision where a State has
consented to suit ..."). Therefore, if a state
voluntarily waives its sovereign immunity by
consenting to be sued in federal court, the Eleventh
Amendment will not bar the action. The test used to
determine whether a state has waived its immunity is
a stringent one, however. Atascadero State Hosp.,
473 U.S. at 241, 105 S.Ct. at 3146. Where a state
has legislated on the subject, a state will be deemed
to have waived its immunity only where it has stated
its intention to waive "by the most express language
or by such overwhelming implication from the text
as will leave no room for any other reasonable
construction.” Edelman v. Jordan, 415 U.S. 651,
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673, 94 S.Ct. 1347, 1361, 39 L.Ed.2d 662 (1974)
(quoting Murray v. Wilson Distilling Co., 213 U.S.
151, 171, 29 S.Ct. 458, 464, 53 L.Ed. 742 (1909)).

{8][9] In the absence of explicit consent by state
statute or constitutional provision, [FN10] a state's
consent to be sued in federal court may be
constructively inferred through its affirmative
conduct. Clark v. Barnard, 108 U.S. 436, 448, 2
S.Ct. 878, 883, 27 L.Ed. 780 (1883); Hankins v.
Finnel, 964 F.2d 853, 856 (8th Cir.1992); Garrity
v. Sununu, 752 F.2d 727, 738 (1st Cir.1984). In
the history of Eleventh Amendment jurisprudence, it
is generally recognized that the doctrine of
constructive waiver inferred from conduct reached
its outer limits in the Supreme Court case of Parden
v. Terminal Railway of Alabama Docks Dep't., 377
U.S. 184, 84 S.Ct. 1207, 12 L.Ed.2d 233 (1964).
In Parden, the Supreme Court considered the
question of whether the operation of a state-owned
railroad by the State of Alabama constituted consent
to be sued in federal court under the Federal
Employers' Liability Act *217 (FELA). The
language of the FELA provided that "[e]very
common carrier by railroad while engaging in
commerce between any of the several States ... shall
be liable in damages to any person suffering injury
while he is employed by such carrier in such
commerce,” and that "[u]nder this chapter an action
may be brought in a district court of the United
States...." Parden, 377 U.S. at 184; 84 S.Ct. at
1207. In the absence of an express statutory
provision to the contrary, the Parden Court
interpreted the general language of the FELA to
indicate a congressional intent to include
participating states within the full coverage of the
Act. See id. at 189- 90, 84 S.Ct. at 1211. The
Court then concluded that "when {Alabama] began
operation of an interstate railroad approximately 20
years after the enactment of the FELA, [it]
necessarily consented to such suit as was authorized
by that Act.” Id. at 191, 84 S.Ct. at 1212.

FNIQ. For an explicit waiver of Eleventh
Amendment immunity to be found, a state must, by
legislation or constitutional provision, expressly
consent to be sued in federal court. Neither a
state's consent to be sued “in any court of
competent jurisdiction” nor its consent to be sued
in its own state courts is sufficient to constitute a
waiver of Eleventh Amendment immunity.
Atascadero State Hosp., 473 U.S. at 241, 105
S.Ct. at 3146; Florida Dept. of Health v. Florida
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Nursing Home Assn., 450 U.S. 147, 149-150, 101
S.Ct. 1032, 1034, 67 L.Ed.2d 132 (1981) (per
curiam). Instead, to constitute a waiver, a state
statute or  constitutional  provision  must
unequivocally specify the State’s intention to
subject itself to suit in federal court. Atascadero
State Hosp., 473 U.S. at 241, 105 S.Ct. at
3146-47. In this case, the Plaintiff has identified
no Iowa statute or lowa constitutional provision
that would satisfy this test, and this Court finds
none. Any argument that ICSAC has explicitly
waived its Eleventh Amendment sovereign
immunity must, therefore, fail.

Twenty-three years later, after a series of cases
adhering to the rule that a state will be deemed to
have waived its sovereign immunity only where
unequivocally stated, [FN11] the Supreme Court
ultimately overruled Parden in Welch v. Texas
Dep't of Highways & Pub. Transp., 483 U.S. 468,
107 S.Ct. 2941, 97 L.Ed.2d 389 (1987). In Welch,
the issue before the Court was whether the language
of a federal statute, the Jones Act, was sufficient to
authorize suits against the State of Texas in federal
court. The language of the Jones Act provided that:

FN11. See Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 105 S.Ct. 3142, 87 L.Ed.2d 171 (1985);
Pennhurst State Sch. & Hosp. v. Halderman, 465
U.S. 89, 104 S.Ct. 900, 79 L.Ed.2d 67 (1984);
Fla. Dep't of Health v. Fla. Nursing Home Ass'n,
450 U.S. 147, 101 S.Ct. 1032, 67 L.Ed.2d 132
(1981); Edelman v. Jordan, 415 U.S. 651, 94
S.Ct. 1347, 39 L.Ed.2d 662 (1974).

Any seaman who shall suffer personal injury in the
course of his employment may, at his election,
maintain an action for damages at law, with the
right of trial by jury, and in such action all statutes
of the United States modifying or extending the
common-law right or remedy in cases of personal
injury to railway employees shall apply....
Jurisdiction in such actions shall be under the court
of the district in which the defendant employer
resides or in which his principal office is located.
Id. at 470, 107 S.Ct. at 2944 n. 1. The Welch
Court held that the general language of the Jones
Act was insufficient to authorize suits against states
in federal court. In so holding, the Court stated that
Congress had not expressed "in unmistakable
statutory language its intention to allow States to be
sued in federal court,” and that "to the extent that
Parden v. Terminal Railway ... is inconsistent with
the requirement that an abrogation of Eleventh
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Amendment immunity by Congress must be
expressed in unmistakably clear language, it is
overruled.” Id. at 475, 478, 107 S.Ct. at 2947,
2948.

[10j[11][12][13] Although the Supreme Court
overruled Parden's adoption of the doctrine of
constructive consent, it is clear that it did so only to
the extent that Parden allowed constructive consent
to be found in the absence of unmistakably clear
language expressing Congress' intent to subject the
states to suit in federal court. Under Welch, a
federal statute may still be used to waive a state's
Eleventh Amendment immunity as long as: 1)
Congress has indicated a clear and unmistakable
intent to make the states liable in federal court if
they engage in a particular activity; and 2) a state
then voluntarily chooses to engage in that conduct.
Id. See ERWIN CHEMERINSKY, FEDERAL
JURISDICTION 410 (2d ed. 1994) (citing Pagan,
Eleventh Amendment Analysis, 39 ARK.L.REV.
447, 494-95 (1986)). [FN12] Since "[c]onstructive
consent is not a doctrine commonly associated *218
with the surrender of constitutional rights,” a
constructive  waiver of a state's Eleventh
Amendment immunity may only be found where
there exists an "unequivocal indication that the state
intends to consent to federal jurisdiction that would
otherwise be barred by the Eleventh Amendment.”
See Atascadero State Hosp., 473 U.S. at 238 n. 1,
105 S.Ct. at 3145 n. 1; Edelman, 415 U.S. at 673,
94 S.Ct. at 1360-61 (1974). In the current
proceeding, therefore, the issue which must be
decided is whether, in light of §§ 106(b) and (c) of
the Bankruptcy Code, by counterclaiming, ICSAC
has unequivocally and voluntarily acted to waive its
constitutional right to immunity. [FN13]

FN12. Professor Chemerinsky states as follows:

In short, constructive waiver of Eleventh
Amendment immunity is virtually nonexistent. If it
ever will exist, it will be in situations where
Congress indicates a clear intent to make states
liable in federal court if they engage in a particular
activity, and then a state voluntarily chooses to
engage in that conduct. The congressional desire
to make states liable must be in "unmistakable
language in the statute itself” and it must be an area
where the state realistically could choose not to
engage in the activity.

CHEMERINSKY, supra, at 410. See also Gibson
I, supra, at 346-47; S. Elizabeth Gibson,
Sovereign Immunity in Bankruptcy: the Next
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Chapter, 70 AM.BANKR. L.J. 195, 211-12 (1996)
[hereinafter Gibson II].

FN13. ICSAC argues that, to "resolve” the waiver
issue, it will withdraw its counterclaim from this
proceeding. This argument must fail, however, as
it is antithetical to the definition of a waiver. Once
a state waives its Eleventh Amendment immunity
in a particular case, such action cannot ordinarily
be undone. Cf. Hosp. Assoc. of N.Y. State, Inc.
v. Toia, 435 F.Supp. 819, 827 (1977) (stating that
a state should not ordinarily be permitted to waive
jts immunity from suit and then withdraw its-
consent).

ICSAC also argues that the filing of its
Counterclaim in the current proceeding cannot
possibly constitute a waiver because the Attorney
General of lowa does not possess the statutory
authority under lowa law to waive the state's
sovereign immunity. It is true that, absent specific
authorization by the state legislature, an Attorney
General may not waive a state’'s Eleventh
Amendment immunity by making a general
appearance in federal court. Ford Motor Co. v.
Dep't of Treasury, 323 U.S. 459, 467, 65 S.Ct
347, 352, 89 L.Ed. 389 (1945); O'Connor v.
Slaker, 22 F.2d 147, 152 (8th Cir.1927); Midland
Mechanical Contractors, Inc., 200 B.R. at 458. In
this case, however, the Attorney General did more
than simply make a general appearance to defend
on the merits. The Attorney General filed a
counterclaim seeking affirmative relief in the form
of a judgment. Towa Code § 13.2(2) grants the
Atorney General the authority to “[p]rosecute and
defend in any other court or tribunal, all actions
and proceedings, civil or criminal, in which the
state may be a party or interested, when, in the
attorney general's judgment, the interest of the
state requires such action....” lowa Code § 13.2(2)
(1996). Section 13.2 thus authorizes the Attorney
General to bring suit in federal court whenever the
state's interests are at stake. See Jowa v. Scott &
Fetzer Co., 1982 WL 1874, *2-3 (S.D.lowa 1982).
It follows from § 13.2 that, to the extent that such
affirmative conduct constitutes a waiver under
Eleventh Amendment law, the Attorney General is
authorized to constructively waive lowa's Eleventh
Amendment immunity by bringing a claim in
federal court. Therefore, although the Attorney
General of Jowa does not possess the authority to
waive lowa's sovereign immunity by merely
making a general appearance in federal court, this
Court concludes that the Attorney General has the
authority to waive lowa's immunity by bringing a
claim in federal court.

[14] Section 106(b) of the Bankruptcy Code
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provides:
A governmental unit that has filed a proof of claim
in the case is deemed to have waived sovereign
immunity with respect to a claim against such
governmental unit that is property of the estate and
arose out of the same transaction or occurrence out
of which the claim of such governmental unit
arose.
11 U.S.C. § 106(b) (1994).
provides:
Notwithstanding any assertion of sovereign
immunity by a governmental unit, there shall be
offset against a claim or interest of the
governmental unit any claim against such
governmental unit that is property of the estate.
11 U.S.C. § 106(c) (1994). Plaintiff asserts that
ICSAC's conduct in the face of §§ 106(b) and/or (c)
constitutes a constructive waiver of its Eleventh
Amendment immunity. Unlike the FELA in Parden
or the Jones Act in Welch, subsections (b) and (c) of
§ 106 explicitly state Congress' intention to subject
states to suit in federal court notwithstanding the
Eleventh Amendment. Both subsections therefore
satisfy the “unmistakable statutory language”
standard set out in Welch. Nordic Village, 503
U.S. at 34, 112 S.Ct. at 1015.

Section 106(c)

Current § 106(b) specifically makes clear that, by
filing a claim, a governmental unit waives its
sovereign immunity as to any claim against it that is
property of the estate [FN14] and that arose out of
the same transaction *219 or occurrence out of
which the governmental unit's claim arose. Section
106(b) therefore allows the estate to prevent the
governmental unit from recovering on any claim it
has against the estate as long as the claims arose out
of the same transaction or occurrence.  The
constitutional underpinnings of § 106(b) are the
many cases holding that, as a matter of law, a
governmental unit that commences a case in federal
court waives its sovereign immunity as to claims
arising out of the same transaction or occurrence, at
least up to the amount of its claim. See Gardner v.
State of New Jersey, 329 U.S. 565, 67 S.Ct. 467,
91 L.Ed. 504 (1947); Clark v. Barnard, 108 U.S.
at 436, 2 S.Ct. at 883; Genentech, Inc. v. Eli Lilly
& Co., 998 F.2d 931, 946-47 (Fed.Cir.1993), cert.
denied, Regents v. Genentech, Inc., 510 U.S. 1140,
114 S.Ct. 1126, 127 L.Ed.2d 434 (1994); U.S. v.
Johnson, 853 F.2d 619, 621 (8th Cir.1988);
Frederick v. U.S., 386 F.2d 481, 488 (5th
Cir.1967); Fletcher v. U.S. Dep't of Energy, 763
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F.Supp. 498, 502 (D.Kan.1991); Woelffer v.
Happy States of America, Inc., 626 F.Supp. 499,
502 (N.D.I11.1985); Bd. of Regents of the Univ. of
Neb. v. Dawes, 370 F.Supp. 1190, 1191
(D.Neb.1974);  Burgess v. M/V Tamano, 382
F.Supp. 351 (D.Me.1974), vacated on other
grounds, 564 F.2d 964 (1st Cir.1977), cert. denied,
M/V Tamano v. United States, 435 U.S. 941, 98
S.Ct. 1520, 55 L.Ed.2d 537 (1978). Unlike the
recoupment cases, however, the waiver found in §
106(b) is unlimited in amount, and to this extent §
106(b) may be subject to constitutional challenge.
Gibson I, supra, at 346-47; Gibson II, supra, at
210-11.

FN14. Sections 106(b) and (c) each require the
claim asserted against the governmental unit to be
one that is property of the estate. Pursuant to 11
U.S.C. § 1306, the § 362(h) claim asserted in
Count Two of the Plaintiff's Complaint constitutes
property of the estate as "property ... that the
debtor acquire[d] after the commencement of the
case but before the case [was] closed, dismissed, or
converted.”  United States v. McPeck (In re
McPeck), 910 F.2d 509, 512 n. 7 (8th Cir.1990);
Price v. United States (In re Price), 130 B.R. 259,
269 (N.D.IL.1991); Flynn v. Internal Revenue
Serv. (In re Flynn), 169 B.R. 1007, 1016
(Bankr.S.D.Ga.1994); In re Solis, 137 B.R. 121,

126 (Bankr.S.D.N.Y.19592).

Section 106(c)’s provision for waiver is much
narrower than that provided in § 106(b). Section
106(c) merely provides that the estate may offset
any claim it has against the governmental unit's
claim or interest in the case, without regard to
whether the estate's claim against the government
arose out of the same transaction or occurrence as
the government's claim. S.REP.NO. 95-989, at
29-30 (1978), reprinted in 1978 U.S.C.C.A.N.
5787, 5815-16; H.R.REP. NO. 95-595, at 317
(1977), reprinted in 1978 U.S.C.C.A.N. 5963,
6274. Unlike § 106(b), § 106(c) limits the amount
of the estate's claim to the amount of the
governmental unit's claim; it does not permit the
estate to affirmatively recover against the
governmental unit. Insofar as § 106(c) allows for
the offset of claims which do not arise out of the
same transaction or occurrence, however, it too may
be subject to constitutional challenge. Gibson I,
supra, at 346-47; Gibson II, supra, at 210-11.

The Court need not reach these constitutional
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issues, however, since I conclude that neither §
106(b) nor § 106(c) apply to the facts of this case
because ICSAC has not filed a proof of claim in the
case.

Originally entitled §§ 106(a) and (b) respectively,
current §§ 106(b) and (c) were both part of the 1978
Bankruptcy Code. As the legislative history to §
106 makes clear, current §§ 106(b) and (c) were
originally intended to apply only in situations where
a governmental unit has filed a proof of claim.
S.REP. NO. 95-989, at 29-30 (1978), reprinted in
1978 U.S.C.C.A.N. 5787, 5815-16; H.R.REP.
NO. 95-595, at 317 (1977), reprinted in 1978
U.S.C.C.A.N. 5963, 6274. The majority of the
cases construing old § 106(a) and virtually all the
cases construing old § 106(b) held that the filing of a
claim by the governmental unit was a prerequisite to
the application of either section. See Hoffman v.
Conn. (In re Willington Convalescent Home Inc.),
850 F.2d 50 (2d Cir.1988); Neavear v. Schweiker
(In re Neavear), 674 F.2d 1201 (7th Cir.1982); In
re Husher, 131 B.R. 550 (E.D.N.Y.1991); Kincaid
v. United States Veterans Admin. (In re Kincaid),
148 B.R. 844 (Bankr.E.D. Ky 1992); Hannan v.
United States (In re Wilwerding), 130 B.R. 294
(Bankr.S.D.lowa 1991); Saunders v. Reeher (In re
Saunders), 105 B.R. 781, 789
(Bankr.E.D.Pa.1989); R.I. Ambulance Servs., Inc.
v. Begin (In re R.I. Ambulance Servs., Inc.), 92
B.R. 4 (Bankr.D.R.1.1988); Inslaw, Inc. v. United
States (In re Inslaw, Inc.), 76 B.R. 224, 229 n. 7
(Bankr.D.D.C.1987); In re Community Hosp. of
Rockland County, 5 B.R. 7 (Bankr.S.D.N.Y.1979).
When Congress *220 amended § 106 in 1994, it
drastically modified old § 106(c) and renumbered it
current § 106(a). Congress made only minor
modifications to the wording of current §§ 106(b)
and (c), however. [FN15] The Official Comments to
the Bankruptcy Reform Act of 1994 indicate that the
changes made to current § 106(b) were intended to
clarify that the minority of cases which had held that
old § 106(a) could apply even where the
governmental unit had not filed a claim were
incorrectly decided; [FN16] the Official Comments
say nothing about the changes made in current §
106(c). 140 CONG.REC. H10,766 (daily ed. Oct.
4, 1994); Gibson 1, supra, at 334- 37. [FN17] It
appears, therefore, that the modifications made to
current §§ 106(b) and (c) in 1994 did not change the
fact that both subsections were originally and always
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meant to apply only where the governmental unit has
filed a proof of claim. See Aetna Casualty & Surety
Co. v. LTV Steel Co., Inc. (In re Chateaugay
Corp.), 94 F.3d 772, 779 n. 10 (2d Cir.1996);
Ossen v. Conn., 203 B.R. 17, 21-22
(Bankr.D.Conn.1996). But see 2 LAWRENCE P.
KING ET AL., COLLIER ON BANKRUPTCY |
106.03 (15th ed. 1996).

FN15. Section 106(b) now specifically requires the
filing of a proof of claim by the governmental unit; .
§ 106(c) was modified to delete the word -
"allowed" as a modifier of the word "claim.”

FN16. The Official Comments to § 113 of the
Bankruptcy Reform Act of 1994 read as follows:
Section 106(b) is clarified by allowing a
compulsory counterclaim to be asserted against a
governmental unit only where such unit has
actively filed a proof of claim in the bankruptcy
case. This has the effect of overruling contrary
case law, such as Sullivan v. Town & Country
Nursing Home [Home Nursing] Services, Inc., 963
F.2d 1146 (9th Cir.1992); In re Gribben, 158
B.R. 920 (S.D.N.Y.1993); and In re Craftsman
[Craftsmen], Inc., 163 B.R. 88
(Bankr.W.D.Tex.1994), that interpreted § 106(a)
of current law.

140 CONG.REC. H10,766 (daily ed. Oct. 4,
1994).

FN17. Remarks made by Senator Heflin just after
the Senate passed § 106(c) indicate that
redesignated § 106(c) was intended to codify
existing § 106(b) and that no substantive changes
were intended with regard to that section. See 140
CONG.REC. S 14,461 (daily ed. Oct. 6, 1994).

Because ICSAC has not filed a proof of claim in the
Plaintiff's bankruptcy case, the requirements of §§
106(b) and (c) have not been satisfied.

IV. RECOUPMENT

[15](16] The inapplicability of §§ 106(b) and
106(c), or of any other federal statute purporting to
waive ICSAC's immunity from suit, does not end
the Court's waiver inquiry, however. It has long
been held that, when a state takes affirmative action
to recover on a claim in federal court, the state
waives its Eleventh Amendment immunity with
respect to any counterclaims that arise out of the
same transaction or occurrence as the state's claim;
i.e., with respect to any compulsory counterclaims
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asserted against the state. See Gardner, 329 U.S. at
573-74, 67 S.Ct. at 472; Genentech, Inc., 998 F.2d
at 946-47; Jones v. Yorke (In re Friendship Med.
Ctr, Ltd.), 710 F.2d 1297, 1300 (7th Cir.1983);
Fletcher, 763 F.Supp. at 502; Woelffer, 626
F.Supp. at 502; Bd. of Regents of the Univ. of
Neb., 370 F.Supp. at 1191; Burgess, 382 F.Supp. at
355. See generally 3 JAMES W. MOORE ET AL,
MOORE'S FEDERAL PRACTICE, § 13.19(2.-2]
(2d ed. 1996). Cf. United States v. Forma, 42 F.3d
759, 764 (2d Cir.1994); Johnson, 853 F.2d at 621;
Frederick, 386 F.2d at 488. Under this
"recoupment theory" of waiver, the state's waiver is
limited in scope to those counterclaims asserted for
the purpose of defeating or diminishing the state's
recovery, and no affirmative recovery against the
state is permitied. Genentech, 998 F.2d at 947.
The Supreme Court's recent Seminole decision
contains no indication that the recoupment doctrine,
a matter of long-standing immunity jurisprudence,
has been undermined. See Employees, 411 U.S. at
295 n. 10, 93 S.Ct. at 1623 n. 10 (1973) (Marshall,
J., concurring). See also Karen Cordry, Seminole,
Sovereign Immunity, and the Supremacy Clause:
The Sky Isn't Necessarily Falling, NORTON
BANKRUPTCY LAW ADVISER, Dec. 1996, at 8.

[17}(18] In this case, the filing of ICSAC's
Counterclaim constitutes affirmative action, just as
if ICSAC had filed a complaint. See Paul N.
Howard v. P.R. Aqueduct Sewer Auth., 744 F.2d
880, 886 (1st Cir.1984) (holding that the filing of a
counterclaim and third party complaint constitutes a
waiver of a state’s Eleventh Amendment immunity),
*221 cert. denied, 469 U.S. 1191, 105 S.Ct. 965,
83 L.Ed.2d 970 (1985); Newfield House v. Mass.
Dept. of Pub. Welfare, 651 F.2d 32, n. 3 (Ist
Cir.1981) (a state that sought removal to federal
court and that filed a counterclaim waived its
Eleventh Amendment immunity), cert. denied, 454
U.S. 1114, 102 S.Ct. 690, 70 L.Ed.2d 653 (1981);
Cobb Coin Co., Inc. v. Unidentified, Wrecked &
Abandoned Sailing Vessel, 549 F.Supp. 540, 555
(S.D.Fla.1982) (a state's intervention, filing of
answer and counterclaim constitutes a waiver of
sovereign  immunity).  Cf. Unix  System
Laboratories, Inc. v. Berkeley Software Design,
Inc., 832 F.Supp. 790, 801 (D.N.J.1993) (stating
that where a state is an affirmative participant in
litigation it waives its defense of sovereign
immunity). Unlike a mere general appearance by
the state in federal court, the filing of a counterclaim
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constitutes affirmative conduct on the part of the
state and is thus significantly more than a simple
appearance in court for the purpose of defending on
the merits or for the limited purpose of contesting
jurisdiction. Cf. Mascheroni v. Board of Regents,
28 F.3d 1554, 1560 (10th Cir.1994). Therefore, the
filing of ICSAC's Counterclaim in the current
proceeding constitutes a waiver of its Eleventh
Amendment immunity with respect to any claims
asserted against it that arise out of the same
transaction or occurrence upon which its
Counterclaim is based.

[19] To determine whether competing claims "arise
out of the same transaction or occurrence,” courts
have utilized the same analysis used to identify
compulsory counterclaims under Federal Rule of
Civil Procedure 13(a). Cochrane v. [owa Beef
Processors, Inc., 596 F.2d 254, 264 (8th Cir.1979),
cert. denied, 442 U.S. 921, 99 S.Ct. 2848, 61
L.Ed.2d 290 (1979); Univ. Med. Ctr. v. Sullivan
(In re Univ. Med. Cir.), 973 F.2d 1065, 1086-87
(3d Cir.1992); United States v. Bulson (In re
Bulson), 117 B.R. 537, 541 (9th Cir. BAP 1990),
aff'd 974 F.2d 1341 (9th Cir.1992). See S.REP.
NO. 95-989, at 29-30 (1978), reprinted in 1978
U.S.C.C.A.N. 5787, 5815. In the Eighth Circuit,
the determination of whether competing claims
"arise out of the same transaction or occurrence,” is
made by considering one or more of the following
four factors:

(1) Are the issues of fact and law raised by the

claim and counterclaim largely the same?

(2) Would res judicata bar a subsequent suit on

defendant’s claim absent the compulsory

counterclaim rule?

(3) Will substantially the same evidence support or

refute plaintiff's claim as well as defendant's

counterclaim?

(4) Is there any logical relation between the claim

and the counterclaim?

Cochrane, 596 F.2d at 264. In United States v.
McPeck, 910 F.2d 509, 512 (8th Cir.1990), the
Court of Appeals for the Eighth Circuit specifically
refrained from deciding the question of whether a
debtor's claim for damages for violation of the
automatic stay arises out of the same transaction or
occurrence as a governmental unit's claim for
recovery of the underlying debt. In the case of
Tullos v. Parks, 915 F.2d 1192, 1195 (8th
Cir.1990), however, the Eighth Circuit emphasized
the importance of the logical relation test in making
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this determination, stating that "the logical relation
test provides the needed flexibility for applying Rule
13(a)."

[20] Applying the logical relation test to the facts of
this case, this Court agrees with the clear majority
of available case law and concludes that a debtor's §
362(h) claim against a governmental unit is logically
related to the governmental unit's claim for recovery
of the underlying debt. See, e.g., Price v. United
States (In re Price), 42 F.3d 1068, 1074 (7th
Cir.1994); Univ. Med. Ctr., 973 F.2d at 1086-87;
Bulson, 117 B.R. at 541; United States v. Lile (In re
Lile), 161 B.R. 788, 791 (S8.D.Tex.1993); United
States v. Fernandez (In re Fernandez), 132 B.R.
775, 780 (M.D.Fla.1991); Flynn v. Internal
Revenue Serv. (Matter of Flynn), 169 B.R. 1007,
1017 (Bankr.S5.D.Ga.1994). Accordingly, this
Court holds that the Plaintiff's § 362(h) claim
against ICSAC arises out of the same transaction or
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occurrence as ICSAC's claim for recovery of the
underlying debt. In so holding, the Court is mindful
of Rule 13(a)'s goal of preventing a multiplicity of
actions and a duplication of judicial efforts, as well
as the general deterrent policies underlying § 362(h)
of the Bankruptcy Code. Therefore, *222 by
choosing to file a counterclaim in this case, ICSAC
has waived its Eleventh Amendment immunity from
suit as to Count Two of the Plaintiff's Complaint to
the extent that the Plaintiff’s damages under Count
Two are equal to or less than ICSAC's
Counterclaim for judgment in the amount of the
underlying debt. Cf. Langenkamp v. Culp, 498
U.S. 42, 44, 111 S.Ct. 330, 331, 112 L.Ed.2d 343
(1990); Inre Lazar, 200 B.R. at 380-81.

ACCORDINGLY, IT IS HEREBY ORDERED
THAT Defendant ICSAC's Motion to Dismiss is
DENIED.

END OF DOCUMENT

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



59 F.3d 630

Page 2

64 USLW 2018, 33 Collier Bankr.Cas.2d 1766, 27 Bankr.Ct.Dec. 602, Bankr. L. Rep. P 76,559

(Cite as: 59 F.3d 630)
>

In the Matter of MERCHANTS GRAIN,
INCORPORATED, Debtor.
Appeal of Edmund M. MAHERN, Trustee for
Merchants Grain, Incorporated.

No. 94-1721.

United States Court of Appeals,
Seventh Circuit.

Argued Sept. 19, 1994.
Decided June 30, 1995.

Chapter 11 trustee initiated adversary proceeding
against Ohio Agricultural Commodity Depositors
Fund and Ohio Commodity Advisory Commission,
seeking to recover alleged preferential transfers
made for benefit of Fund to Ohio farmers. The
United States Bankruptcy Court for the Southern
District of Indiana dismissed proceeding, and appeal
was taken. The District Court, McKinney, J.,
affirmed, and trustee appealed. The Court of
Appeals, Grant, District Judge, sitting by
designation, held that: (1) state of Ohio was real
party in interest, and, thus, Eleventh Amendment
would bar proceeding, absent waiver by state or
valid congressional override; (2) Congress had
authority to abrogate Eleventh Amendment when it
acted pursuant to powers accorded it under
bankruptcy clause; and (3) Congress did not act
arbitrarily and irrationally in giving retroactive
application to Bankruptcy Reform Act's sovereign
immunity waiver.

Reversed and remanded.

[1] BANKRUPTCY €=2679

51k2679

State of Ohio was real party in interest in Chapter
11 trustee's adversary proceeding against Ohio
Agricultural Commodity Depositors Fund and Ohio
Commodity Advisory Commission, seeking to
recover alleged preferential transfers made for
benefit of Fund to Ohio farmers, and, therefore,
Eleventh Amendment would bar adversary
proceeding absent waiver by State or valid
congressional override, where, under plain language
of Ohio statutes, any judgment rendered against
Fund or Commission would effectively be judgment

against state. U.S.C.A. Const.Amend. 11; Ohio
R.C. §§ 926.16(A, D), 926.18(A, C, D),
926.19(C), 926.32(A, B, G-I), 926.33(B).

[1] BANKRUPTCY €=2723

51k2723

State of Ohio was real party in interest in Chapter
11 trustee's adversary proceeding against Ohio
Agricultural Commodity Depositors Fund and Ohio
Commodity Advisory Commission, seeking to
recover alleged preferential transfers made for
benefit of Fund to Ohio farmers, and, therefore,
Eleventh Amendment would bar adversary
proceeding absent waiver by State or valid
congressional override, where, under plain language
of Ohio statutes, any judgment rendered against
Fund or Commission would effectively be judgment
against state. U.S.C.A. Const.Amend. 11; Ohio
R.C. §§ 926.16(A, D), 926.18(A, C, D),
926.19(C), 926.32(A, B, G-I), 926.33(B).

[2] FEDERAL COURTS €269

170Bk269

Where state-created entity gets money to pay its
debts, including any judgments which may be
entered against it, is relevant to Eleventh
Amendment inquiry if nature of entity in question is
unclear. U.S.C.A. Const.Amend. 11.

[3] BANKRUPTCY €=2679

51k2679

Congress had authority under bankruptcy clause to
abrogate state’s Eleventh Amendment immunity
pursuant to provisions of Bankruptcy Code.
U.S.C.A. Const. Art. 1, § 8, cl. 4; Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106(a).

{4) COURTS €89

106k89

It is holding of Supreme Court, not identities of
justices joining in it, that creates stare decisis.

[5] FEDERAL COURTS €265

170Bk265

Congress has authority to abrogate states’ immunity
from suit when legislating pursuant to plenary
powers granted it under Article I. U.S.C.A. Const.
Art. 1,8 1; Amend. 11.

[6] BANKRUPTCY €=2023
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51k2023

Burden was on Ohio Agricultural Commodity
Depositors Fund and Ohio Commodity Advisory
Commission, as parties asserting constitutional
violation arising out of retroactivity of Bankruptcy
Reform Act's waiver of sovereign immunity, to
establish that Congress acted in arbitrary and
irrational manner. U.S.C.A. Const.Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106(a).

[6] BANKRUPTCY €=2679

51k2679

Burden was on Ohio Agricultural Commodity
Depositors Fund and Ohio Commodity Advisory
Commission, as parties asserting constitutional
violation arising out of retroactivity of Bankruptcy
Reform Act's waiver of sovereign immunity, to
establish that Congress acted in arbitrary and
irrational manner. U.S.C.A. Const.Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106(a).

[6] CONSTITUTIONAL LAW €=48(4.1)
92k48(4.1)

Burden was on Ohio Agricultural Commodity
Depositors Fund and Ohio Commodity Advisory
Commission, as parties asserting constitutional
violation arising out of retroactivity of Bankruptcy
Reform Act's waiver of sovereign immunity, to
establish that Congress acted in arbitrary and
irrational manner. U.S.C.A. Const.Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106(a).

[7] BANKRUPTCY €=2023

51k2023

Ohio Agricultural Commodity Depositors Fund and
Ohio Commodity Advisory Commission did not
establish that Congress acted in arbitrary and
irrational manner in making Bankruptcy Reform
Act's sovereign immunity provision retroactive to
pending cases, since Congress had always intended
to have comprehensive waiver of sovereign
immunity under Bankruptcy Code and wanted
Bankruptcy Reform Act to clarify that point once
and for all. Bankr.Code, 11 U.S.C.A. § 106.

[7] BANKRUPTCY €=2679

51k2679

Ohio Agricultural Commodity Depositors Fund and
Ohio Commodity Advisory Commission did not
establish that Congress acted in arbitrary and
irrational manner in making Bankruptcy Reform
Act's sovereign immunity provision retroactive to
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pending cases, since Congress had always intended
to have comprehensive waiver of sovereign
immunity under Bankruptcy Code and wanted
Bankruptcy Reform Act to clarify that point once
and for all. Bankr.Code, 11 U.S.C.A. § 106.

*631 Joseph H. Yeager, Jr., James M. Carr,
Wendy W. Ponader (argued), Baker & Daniels,
Indianapolis, IN, for Edmund M. Mahern.

William B. Logan, Jr. (argued), Kenneth M.
Richards, Luper, Wolinetz, Sheriff & Neidenthal,
Columbus, OH, Cheryl Minsterman, Ohio Dept. of
Agriculture, Reynoldsburg, OH, for Ohio
Agricultural Commodity Depositors Fund, Ohio
Commodity Advisory Com'n.

James M. Carr, Baker & Daniels, Indianapolis, IN,
for Merchants Grain, Inc.

Before BAUER and MANION, Circuit Judges, and
GRANT, District Judge. [FN*]

FN* The Honorable Robert A. Grant of the United
States District Court for the Northern District of
Indiana is sitting by designation.

GRANT, District Judge.

Edmund Mahern, as Trustee for Merchants Grain,
Inc. (hereinafter "MGI"), initiated an adversary
proceeding in the bankruptcy court against the
defendants, the Ohio Agricultural Commodity
Depositors Fund and the Ohio Commodity Advisory
Commission, seeking to recover alleged preferential
transfers made for the benefit of the Fund in the 90
days preceding the filing of MGI's bankruptcy
petition under 11 U.S.C. §§ 547 and 550. The
defendants asserted an Eleventh Amendment
defense, and the bankruptcy court dismissed the
proceeding. The district court affirmed, and this
appeal followed. For the following reasons, we now
REVERSE and REMAND.

1. Factual Background

The Ohio Agricultural Commodity Depositors Fund
was created by the Ohio legislature to indemnify
grain depositors (primarily farmers) who lose money
due to the insolvency of commodity handlers
licensed by the State of Ohio. The money in the
Fund comes from a per-bushel fee paid by the
depositors to licensed commodity handlers, who in
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turn remit the money to the Fund. Pursuant to
statute, the Fund is a part of the state treasury, and
is administered by the Director of the Department of
Agriculture. The Ohio Commodity Advisory
Commission was established to aid the Director in
his duties with respect to the Fund.

During 1990, MGI operated grain elevators and
held commodity handlers licenses in Ohio and
several other states. In the fall of 1990, MGI
purchased large quantities of grain and other
commodities at all of its facilities, including its
elevator in Columbus, Ohio. MGI bought much of
this grain under deferred pricing contracts, taking
title to the grain without paying for it or
immediately setting a *632 price. The farmers
became unsecured creditors of MGI for the purchase
price of the grain, with the right to set that price and
collect their money weeks or months later.

On November 8, 1990, the Ohio Department of
Agriculture, fearing that MGI was insolvent,
conditionally suspended its license. The Department
directed MGI to liquidate all grain stored at its
Columbus, Ohio facility to cover MGI's obligations
to Ohio farmers under its deferred payment
contracts.

As a result of the Department’s intervention, Ohio
farmers were paid over $3 million on antecedent
debts within the 90 days preceding MGI's Chapter
11 petition, money which otherwise would have
been paid out of the Fund. Although virtually all
Ohio "delayed pricing” depositors were paid as a
result of this action, over 700 farmers in three other
states, including Indiana, were left with unpaid
claims exceeding $19 million.

MGI filed its Chapter 11 petition in bankruptcy on
May 9, 1991, and Edmund Mahern was appointed
trustee on March 24, 1992. On March 12, 1992,
Mr. Mahern initiated an adversary proceeding under
11 U.S.C. §§ 547(b) and 550(a)(1) to recover the
preferential transfers made for the benefit of the
Fund to Ohio farmers in an amount exceeding $2.7
million. The defendants filed a motion to dismiss,
contending that they were immune from suit for
monetary damages under the Eleventh Amendment.
The bankruptcy court agreed and granted the
defendants’ motion.

II. The Eleventh Amendment
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A. The Defendants' Relationship to the State

[1] At the time oral arguments were heard, the sole

issue on appeal was whether the Fund and the
Commission were "the State of Ohio” for Eleventh
Amendment purposes.

The Trustee contends that the key factor in
determining whether a state- created entity is "the
State" for Eleventh Amendment purposes has always
been the source of funds from which its debts and
judgments are paid. He maintains that where, as-
here, the source of funding does not come from the
general revenues of the State, the entity is not an
"arm of the State” and, therefore, is not immune
from suit.

The bankruptcy court concluded, however, that the
real party in interest in this case was clearly the
State of Ohio, and that the source of funds from
which the recovery would come was, therefore,
irrelevant. Paschal v. Jackson, 936 F.2d 940, 944
(7th Cir.1991), cert. denied, 502 U.S. 1081, 112
S.Ct. 992, 117 L.Ed.2d 152 (1992). We agree.

[2] Where a state-created entity gets the money to
pay its debts, including any judgments which may be
entered against it, is relevant to an Eleventh
Amendment inquiry if the nature of the entity in
question is unclear. See Hess v. Port Authority
Trans-Hudson Corp., --- U.S. ----, === = - , 115
S.Ct. 394, 402-406, 130 L.Ed.2d 245 (1994),
Mercer v. Magnant, 40 F.3d 893, 898-99 (7th
Cir.1994); Paschal, 936 F.2d at 944. There can be
no doubt in the present case, however, that the State
of Ohio is the real party in interest.

Under Ohio law, the Fund is a part of the state
treasury, 0.S.C. § 926.16(A), and is administered
by the Director of the Ohio Department of
Agriculture (a state official acting in his official
capacity and compensated by the State). O.S.C. §
926.16(D); Emerson v. Seville Elevator Co., 38
Ohio App.3d 55, 526 N.E.2d 95, 95 (1987). All
claims for indemnification from the Fund are filed
with the Director, who assesses the validity of the
claim and provides for payment. 0.S.C. §§
926.18(A) and (C). Pursuant to § 926.18(D), "all
disbursements from the [FJund shall be paid by the
treasurer of state pursuant to vouchers authorized by
the Director.” Commission members are appointed
by the Director of Agriculture, and serve only in an
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advisory capacity. O.S.C. § 926.32(A). The
Director designates who serves as chairman of the
Commission, and may, after notice and public
hearing, remove any member for neglect of duty or
malfeasance in office. 0.S5.C. § 926.32(B). The
Director provides the meeting space, assistance,
services, and data necessary to enable the
Commission to carry out its functions. O.S.C. §
926.32(G). The Director also designates "an official
or employee of the department *633 of agriculture
to act as the executive secretary of the commission.”
0.5.C. § 926.32(1). All costs of the Commission,
including all of the expenses of its members and
consultants, are paid from the commodity handler
regulatory program fund created in section 926.19
pursuant to itemized vouchers which must be
approved by the Director. O.S.C. § 926.32(H).
0.S.C. § 926.19(C) expressly provides that: "If at
any time the moneys deposited in the [regulatory
program] fund ... are not sufficient to pay the
examination and administrative costs of this chapter,
the director shall request an appropriation from the
general revenue fund to pay those costs.”
(Emphasis added).

The relationship between the defendants and the
State of Ohio is further clarified in § 926.33(B),
which provides:
This chapter is enacted for the benefit of the state,
and neither the state, its departments, agencies, or
commissions, or its employees and officials either
elected or appointed, shall be held liable for any
injuries to third parties, for the exercise of their
authority, or for the use of their discretion on the
matters to which this chapter relates.
Section 926.33 thus evidences a clear intent to bring
the Fund and the Commission within the protections
accorded the State under the doctrine of sovereign
immunity. As the bankruptcy court aptly noted:
"The state treasurer and the Director, sued in his or
her official capacity, and the Department of
Agriculture would no doubt be considered 'the state’
for Eleventh Amendment purposes (which is
probably why none were named as a party).” See
Mercer, 40 F.3d at 899 ("a state official sued in an
official capacity ... is treated as a 'state’ ");
Allinder v. State of Ohio, 808 F.2d 1180, 1184 (6th
Cir.1987) (Ohio Department of Agriculture and
Director of Department, when sued in his official
capacity, are the "State” for purposes of asserting
Eleventh Amendment immunity).
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Given the plain language of the Ohio statutes, any

judgment rendered against the Fund or the
Commission would effectively be a judgment against
the State of Ohio. "Where the state gets the money
to pay [that] judgment ... is irrelevant ..." Mercer,
40 F.3d at 899 (citing Alabama v. Pugh, 438 U.S.
781, 98 S.Ct. 3057, 57 L.Ed.2d 1114 (1978));
Paschal, 936 F.2d at 944.

B. Abrogation of Immunity Under 11 U.S.C. § 106

"[A]bsent waiver by the State or valid congressional
override,” the Eleventh Amendment would have
barred the Trustee's action against the Fund and the
Commission, Kentucky v. Graham, 473 U.S. 159,
169, 105 S.Ct. 3099, 3107, 87 L.Ed.2d 114 (1985).
The Bankruptcy Code, however, contained a waiver
provision at the time the defendants' filed their
motion. 11 U.S.C. § 106 provided that:
(a) A governmental unit is deemed to have waived
sovereign immunity with respect to any claim
against such governmental unit that is property of
the estate and that arose out of the same
transaction or occurrence out of which such
governmental unit's claim arose.
(b) There shall be offset against an allowed claim
or interest of a governmental unit any claim
against such governmental unit that is property of
the estate.
(c) Except as provided in subsections (a) and (b) of
this section and notwithstanding any assertion of
sovereign immunity--
(1) a provision of this title that contains "creditor”,
"entity”, or "governmental unit" applies to
governmental units; and
(2) a determination by the court of an issue arising
under such a provision binds governmental units.

While subsections (a) and (b) unequivocally
provided for a waiver of immunity when the
"governmental unit” had filed a proof of claim and
thereby consented to being sued, United States v.
Nordic Village, Inc., 503 U.S. 30, 34, 112 S.Ct.
1011, 1014-1015, 117 L.Ed.2d 181 (1992);
Hoffman v. Connecticut Dept. of Income
Maintenance, 492 U.S. 96, 101-102, 109 S.Ct.
2818, 2822-2823, 106 L.Ed.2d 76 (1989); In re
Price, 42 F.3d 1068, 1070 (7th Cir.1994); In re
Midway Airlines, Inc., 175 B.R. 239, 244
(Bankr.N.D.II1.1994), there was no indication in the
present case that the State of Ohio had ever filed a
claim against the bankruptcy estate. Which left

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



59 F.3d 630
(Cite as: 59 F.3d 630, *634)

*634 subsection (c) as the Trustee's only line of
defense.

In In re McVey Trucking, 812 F.2d 311, 326-327
(7th Cir.), cert. denied, 484 U.S. 895, 108 S.Ct.
227, 98 L.Ed.2d 186 (1987), we held that § 106(c)
clearly applied to preference avoidance actions
initiated against a governmental unit under § 547(b),
and unequivocally waived the government's right to
assert sovereign immunity as a bar to the
proceeding.  When the issue came before the
Supreme Court two years later, however, the Court
took a different viewpoint, and held that § 106(c) did
not contain the express and unequivocal language
required to effectively abrogate the Eleventh
Amendment immunity of the States. Hoffman, 492
U.S. at 100-104, 109 S.Ct. at 2822- 2824. See also
Nordic Village, 503 U.S. at 33-37, 112 S.Ct. at
1014-1016.

Citing Nordic Village and Hoffman as controlling
authority, the bankruptcy court held that, absent the
State’s consent, the Eleventh Amendment barred the
Trustee's action to recover the preferential transfers.
While that was a correct statement of the law at the
time the bankruptcy court issued its decision, the
law has since changed.

On October 22, 1994, a month after oral arguments
had been completed in this case, the Bankruptcy
Reform Act of 1994, Pub.L. No. 103-394, 108 Stat.
4106 (1994), was enacted. One of the key changes
effected was the amendment of § 106.

Pursuant to section 113 of the Reform Act, 11
U.S.C. § 106(c) was amended and recodified as §
106(a), and provides:
Waiver of sovereign immunity
(a) Notwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this
section with respect to the following:
(1) Sections 105, 106, 107, 108, 303, 346, 362,
363, 364, 365, 366, 502, 503, 506, 510, 522, 523,
524, 525, 542, 543, 544, 545, 546, 547, 548, 549,
550, 551, 552, 553, 722, 724, 726, 728, 744, 749,
764, 901, 922, 926, 928, 929, 944, 1107, 1141,
1142, 1143, 1146, 1201, 1203, 1205, 1206, 1227,
1231, 1301, 1303, 1305, and 1327 of this title....
(Emphasis added). 11 US.C. § 106(a) (as
amended Pub.L. 103-394, Title I, § 113, Oct. 22,
1994, 108 Stat. 4117). The amendment was
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intended to effectively overrule Nordic Village and
Hoffman, and to "clarify[ ] the original intent of
Congress in enacting Section 106 of the Bankruptcy
Code with regard to sovereign immunity.” 140
Cong.Rec. HI10752-01, H10772 and HI10766.
Congress accordingly provided that § 113 was to be
applied retroactively to bankruptcy cases which were
"commenced before ... the date of the enactment”.
Pub.L. 103-394, § 702(b)(2)(B) of the Reform Act
(set out as a note under 11 U.S.C. § 101).

[3] The defendants do not dispute the fact that the
abrogation language in § 106(a) as amended is
express and unequivocal, but rather contend that the
abrogation provision is invalid because Congress has
no authority under the Bankruptcy Clause, Art. I, §
8, cl. 4, to abrogate the States’ Eleventh
Amendment immunity. According to the
defendants, Congress can override the Eleventh
Amendment only when it acts pursuant to § 5 of the
Fourteenth Amendment. Defendants contend, in the
alternative, that even if Congress has the power, it
cannot exercise it retroactively. We disagree.

That Congress can abrogate the States’ Eleventh
Amendment immunity when it acts pursuant to the
plenary powers accorded it under § 5 of the
Fourteenth Amendment is not disputed.  See
Dellmuth v. Muth, 491 U.S. 223, 227, 109 S.Ct.
2397, 2400, 105 L.Ed.2d 181 (1989); Atascadero
State Hospital v. Scanlon, 473 U.S. 234, 238, 105
S.Ct. 3142, 3145, 87 L.Ed.2d 171 (1985);
Fitzpatrick v. Bitzer, 427 U.S. 445, 456, 96 S.Ct.
2666, 2671, 49 L.Ed.2d 614 (1976). The question
before us is whether it may also do so under its
Article | plenary powers. We held that it can in
McVey Trucking, concluding that there was no
constitutional basis for distinguishing between the
plenary powers accorded Congress under the
Fourteenth Amendment and those accorded under
Article I. McVey Trucking, 812 F.2d at 316-323.
Accord United States v. Union Gas Co., 832 F.2d
1343, 1352 (3d Cir.1987), aff'd, 491 U.S. *635 1,
109 S.Ct. 2273, 105 L.Ed.2d 1 (1989); County of
Monroe v. Florida, 678 F.2d 1124 (2d Cir.1982),
cert. denied, 459 U.S. 1104, 103 S.Ct. 726, 74
L.Ed.2d 951 (1983); Peel v. Florida Dept. of
Transportation, 600 F.2d 1070, 1080-81 (5th
Cir.1979); Mills Music, Inc. v. Arizona, 591 F.2d
1278 (9th Cir.1979). The Supreme Court reached
the same conclusion in Pennsylvania v. Union Gas
Co., 491 U.S. 1, 109 S.Ct. 2273, 105 L.Ed.2d 1

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



59 F.3d 630
(Cite as: 59 F.3d 630, *635)

(1989).

Justice Brennan, who authored the plurality opinion
in which Justices Marshall, Blackmun, and Stevens
joined, concluded that:
Like the Fourteenth Amendment, the Commerce
Clause with one hand gives power to Congress
while, with the other, it takes power away from
the States ... that is the meaning, in fact, of a
"plenary” grant of authority, and the lower courts
have rightly concluded that it makes no sense to
conceive of § 5 [of the Fourteenth Amendment] as
somehow being an ‘"ultraplenary” grant of
authority. See, e.g., In re McVey Trucking,
supra, at 316.
Union Gas, 491 U.S. at 16-17, 109 S.Ct. at 2283.
Justice White cast the fifth and decisive vote,
concluding that Congress did indeed have the
authority under Article I to abrogate the States'
Eleventh Amendment immunity. Union Gas, 491
U.S. at 57, 109 S.Ct. at 2296 (White, J.
concurring).

The defendants are quick to point out, however,
that there was a vehement dissent in Union Gas.
Justice Scalia, who authored the dissent on behalf of
Chief Justice Rehnquist and Justices O'Connor and
Kennedy, would hold that state immunity from suit
in federal courts is a “structural component of
federalism” that Congress cannot alter by legislation
enacted pursuant to its Article I powers. Union
Gas, 491 U.S. at 2945, 109 S.Ct. at 2289-2290
(Scalia, J., dissenting, joined by Rehnquist, C.J.,
and O'Connor and Kennedy, JJ.). ~ See also
Hoffman, 492 U.S. at 105, 109 S.Ct. at 2824-2825
(Scalia and O'Connor, JJ., concurring). The dissent
reasoned that:
[IIf the Article I commerce power enables
abrogation of state sovereign immunity, so do all
the other Article I powers. An interpretation of
the original Constitution which permits Congress
to eliminate sovereign immunity only if it wants to
renders the doctrine a practical nullity and is
therefore  unreasonable. The Fourteenth
Amendment, on the other hand, was avowedly
directed against the power of the States, and
permits abrogation of their sovereign immunity
only for a limited purpose.
Union Gas, 491 U.S. at 42, 109 S.Ct. at 2303.

The defendants contend that Union Gas was
wrongly decided and should not be considered
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controlling authority in this case. They note that the
composition of the Court has changed significantly
since the decision was handed down, with the
majority losing two key votes, and surmise that it is
only a matter of time before the dissent's viewpoint
becomes the law of the land and Union Gas is
overturned. The defendants accordingly urge us to
adopt what they perceive to be the law of the future.
We must decline the invitation.

[4][5] As the First Circuit noted in Reopell v.
Commonwealth of Massachusetts, 936 F.2d 12,
15-16 (st Cir.), cert. denied, 502 U.S. 1004, 112
S.Ct. 637, 116 L.Ed.2d 655 (1991): "The battle
may not yet be ended, but we are constrained to
accept the Court's majority pronouncements.” See
also In re York-Hannover Developments, Inc., 181
B.R. 271 (Bankr.E.D.N.C.1995). It is the Court's
holding, not the identities of the justices joining in
it, that creates stare decisis. See Payne v.
Tennessee, 501 U.S. 808, 844-845, 851-855, 111
S.Ct. 2597, 2619, 2622-2623, 115 L.Ed.2d 720
(1991) (Marshall, J., and Blackmun, J., dissenting).
When a fragmented Court decides a case and no
single rationale explaining the result enjoys the
assent of five Justices, "the holding of the Court
may be viewed as that position taken by those
Members who concurred in the judgments on the
narrowest grounds...."
Marks v. United States, 430 U.S. 188, 193, 97
S.Ct. 990, 993, 51 L.Ed.2d 260 (1977) (quoting
Gregg v. Georgia, 428 U.S. 153, 169 n. 15, 96
S.Ct. 2909, 2923 n. 15, 49 L.Ed.2d 859 (1976)
(opinion of Stewart, Powell, and Stevens, JJ.)). It
should thus come as no surprise *636 that virtually
every Court of Appeals to have reached the issue
since Union Gas has concluded that Congress has
the authority to abrogate the States’ immunity from
suit when legislating pursuant to the plenary powers
granted it under Article I of the Constitution. See,
e.g., Ponca Tribe of Oklahoma v. State of
Oklahoma, 37 F.3d 1422, 1429-30 (10th Cir.1994),
petition for cert. filed, 63 U.S.L.W. 3477 (Dec. 9,
1994); Brinkman v. Dept. of Corrections of the
State of Kansas, 21 F.3d 370, 371-72 (10th Cir.),
cert. denied, 513 U.S. 927, 115 S.Ct. 315, 130
L.Ed.2d 277 (1994); Reich v. State of New York, 3
F.3d 581, 590 (2d Cir.1993), cert. denied, 510 U.S.
1163, 114 S.Ct. 1187, 127 L.Ed.2d 537 (1994);
Hale v. State of Arizona, 993 F.2d 1387, 1391 (Sth
Cir.), cert. denied, 510 U.S. 946, 114 S.Ct. 386,
126 L.Ed.2d 335 (1993); State of New York v.
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United States, 942 F.2d 114, 121 (2d Cir.1991),
aff'd in part and rev'd in part, 505 U.S. 144, 112
S.Ct. 2408, 120 L.Ed.2d 120 (1992); Reopell, 936
F.2d at 15-16. [FN1] We find no basis for holding
otherwise today.

FN1. But see Seminole Tribe of Florida v. State of
Florida, 11 F.3d 1016, 1023 (11th Cir.1994)
(recognizing that Congress has specifically
abrogated the Eleventh Amendment defense when
legislating pursuant to § 5 of the Fourteenth
Amendment and its Article I, § 8 plenary power
over commerce, but refusing to extend authority to
abrogate to legislation enacted pursuant to the
Indian Commerce Clause (the Indian Gaming
Regulatory Act)).

The defendants’ perfunctory challenge to the
retroactive application of § 113 deserves little
comment. The Fund and Commission contend that
they would be unduly prejudiced if the amendment
were to be applied retroactively to their case because
it would allow the Trustee to pursue a cause of
action which otherwise would have been barred by
the applicable statute of limitations. They are
incorrect.

The issue before the court is not whether the change
in the law effected by the Reform Act would allow
the Trustee to bring a new adversary proceeding
against the defendants, but whether it precluded
dismissal of the old one. If the retroactive
application of § 113 is constitutional, and we must
presume that it is, Pension Benefit Guaranty Corp.
v. R.A. Gray & Co., 467 U.S. 717, 729, 104 S.Ct.
2709, 2717-2718, 81 L.Ed.2d 601 (1984); Usery v.
Turner Elkhorn Mining Co., 428 U.S. 1, 15-26, 96
S.Ct. 2882, 2892-2897, 49 L.Ed.2d 752 (1976), the
judgment of dismissal must be reversed. [FN2]
Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, ----,
115 S.Ct. 1447, 1457, 131 L.Ed.2d 328 (1995)
(when Congress has expressly provided that a new
law is to be applied retroactively we "must apply
that law in reviewing judgments still on appeal that
were rendered before the law was enacted, and must
alter the outcome accordingly”). See also United
States v. Schooner Peggy, 5 U.S. (1 Cranch) 103,
109, 2 L.Ed. 49 (1801); Landgraf v. USI Film
Products, 511 U.S. 244, ---- - -~ , 114 S.Ct. 1483,
1500-1508, 128 L.Ed.2d 229 (1994); Carpenter v.
Wabash R. Co., 309 U.S. 23, 60 S.Ct. 416, 84
L.Ed. 558 (1940) (amendment to Bankruptcy Act
effected while case was pending on petition for writ
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of certiorari given effect where amendment
expressly provided for retroactive application); In
re Anton Motors, Inc., 177 B.R. 58
(Bankr.D.Md.1995) (section 106 as amended by the
Bankruptcy Reform Act of 1994 applicable where
bankruptcy case commenced before the statute's
enactment, and even though statute of limitations for
initiating adversary proceedings expired before the
change in the law was effected); but see In re Bison
Heating & Equipment, Inc., 177 B.R. 785
(Bankr.W.D.N.Y.1995).

FN2. To the extent 11 U.S.C. § 106(a) could be
read to require federal courts to reopen final
judgments entered before the Reform Act was
enacted, it may indeed be subject to a constitutional
challenge, see Spendthrift Farm, 514 U.S. 211, —--
- ----, 115 S.Ct. 1447, 1451-1463, 131 L.Ed.2d
328 (1995). That is not the case before us,
however, as the judgment of the Bankruptcy Court
is not yet final.

[6](7] "A challenged statute is constitutional so long

as its retroactive application--like any future
application--is justified by a ‘legitimate legislative
purpose furthered by rational means.” " Long Island
Oil Products Co., Inc. v. Local 553 Pension Fund,
775 F.2d 24, 27 (2d Cir.1985) (quoting Pension
Benefit Guaranty, 467 U.S. at 729, 104 S.Ct. at
2717-2718). The burden is on the defendants in this
case, as the parties asserting a *637 constitutional
violation, to establish that Congress acted in an
arbitrary and irrational manner. See Turner
Elkhorn Mining Co., 428 U.S. at 15, 96 S.Ct. at
2892. The defendants' unfounded allegations of
prejudice fall far short of the mark.

Defendants do not dispute the fact that the
retroactive application of § 113 furthers a legitimate
legislative purpose, nor could they. Section 113 was
applied retroactively for a very simple reason:
Congress had always intended 11 U.S.C. § 106 to
be a comprehensive waiver of sovereign immunity
and wanted to clarify that point once and for all.
140 Cong.Rec. H10752-01, H10772 and H10766.
In doing so, Congress effectively advanced the
general purpose of the bankruptcy system by
"enforcing a distribution of the debtor’s assets in an
orderly manner in which the claims of all creditors
are considered fairly, in accordance with established
principles rather than on the basis of the inside
influence or economic leverage of a particular
creditor.” H.R.REP. 103-835. State and Federal
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governments "must abide by the regular processes of
the bankruptcy court applicable to all claimants.”
140 Cong.Rec. H10752-01, H10772.

1. Conclusion

We conclude on the basis of the foregoing

discussion that Congress has the authority to
abrogate the Eleventh Amendment when it acts
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pursuant to the powers accorded it under the
Bankruptcy Clause, Art. I, § 8, cl. 4; that it
expressly and unequivocally did so when it enacted §
113 of the Reform Act, 11 U.S.C. § 106; and that §
113 applies retroactively to this case. Accordingly,
the judgment is REVERSED and the cause
REMANDED.

END OF DOCUMENT
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In re Juan Ortiz MARTINEZ and Ellyha Torres,
Debtors.

Civil No. 92-1925 (JP).
Bankruptcy No. 85-01691 (ESL).

United States District Court,
D. Puerto Rico.

May 15, 1996.

Chapter 13 debtors sought monetary judgment
against Department of Treasury of the
Commonwealth of Puerto Rico for alleged willful
violation of automatic stay, due to postpetition filing
of tax lien on debtors' property. The Bankruptcy
Court denied relief. Debtors appealed. The District
Court, Pieras, J., held that: (1) Treasury had not
filed proof of claim in debtors' bankruptcy case, and
thus it did not waive its right of sovereign immunity
under Bankruptcy Code, and (2) to extent
Bankruptcy Code sovereign immunity provision
purports to apply to governmental units of state and
Commonwealth governments, it is unconstitutional
violation of states’ right to sovereign immunity
under Eleventh Amendment.

Affirmed.

[1] BANKRUPTCY €=2786

51k2786

Bankruptcy Court’s findings of fact shall be upheld
unless they are clearly erroneous, while its
conclusions of law are reviewed de novo.

{1] BANKRUPTCY €==3782

51k3782

Bankruptcy Court's findings of fact shall be upheld
unless they are clearly erroneous, while its
conclusions of law are reviewed de novo.

[2] BANKRUPTCY €=2402(4)

51k2402(4)

Department of Treasury of the Commonwealth of
Puerto Rico violated automatic stay when Treasury
filed tax lien over debtors' property after Chapter 13
petition had been filed. Bankr.Code, 11 U.S.C.A. §
362.

[3] BANKRUPTCY €=2391
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51k2391

Automatic stay gives "breathing spell” to debtor and
stops all collection efforts, all harassment, and all
foreclosure actions. Bankr.Code, 11 U.S.C.A. §
362.

[4] BANKRUPTCY €-2679

51k2679

Department of Treasury of the Commonwealth of
Puerto Rico had not filed proof of claim in Chapter
13 debtors’ bankruptcy case, and thus Treasury did
not waive its right of sovereign immunity under
Bankruptcy Code, and it was not amenable to suit
for monetary damages for willful violation of
automatic stay, based on its filing of tax lien against
debtors' property. U.S.C.A. Const.Amend. 11;
Bankr.Code, 11 U.S.C.A. §§ 106, 362.

[5] FEDERAL COURTS €265

170Bk265

Object and purpose of Eleventh Amendment were to
prevent indignity of subjecting State to coercive
process of judicial tribunals at instance of private
parties. U.S.C.A. Const.Amend. 11.

[6] FEDERAL COURTS €=268.1

170Bk268.1

For purposes of Eleventh Amendment sovereign
immunity analysis, Commonwealth of Puerto Rico is
treated as a State. U.S.C.A. Const.Amend. 11.

[7] FEDERAL COURTS €265

170Bk265

Scope of Eleventh Amendment protection extends to
government of state itself, and to "arms” of the
state. U.S.C.A. Const.Amend. 11.

{8] FEDERAL COURTS €5

170Bk5

Federal courts are courts of limited jurisdiction, and
as such are authorized to do only those things
provided by Constitution and federal law.

[9] FEDERAL COURTS €265

170Bk265

Eleventh Amendment limits scope of subject matter
jurisdiction of federal courts, granted to federal
courts by Article 3, § 2 of the United States
Constitution, by withdrawing from federal court's
jurisdiction any case between state and citizens of
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another state. U.S.C.A. Const. Art. 3, § 2, cl. 2;
Amend. 11.

{9] FEDERAL COURTS €-268.1

170Bk268.1

Eleventh Amendment limits scope of subject matter
jurisdiction of federal courts, granted to federal
courts by Article 3, § 2 of the United States
Constitution, by withdrawing from federal court's
jurisdiction any case between state and citizens of
another state. U.S.C.A. Const. Art. 3, § 2, cl. 2;
Amend. 11.

[10] FEDERAL COURTS €265

170Bk265

Federal court may exercise jurisdiction over case
between state and citizen of another state, if state
waives its claim of immunity or if Congress
abrogates states' claim of immunity. U.S.C.A.
Const.Amend. 11.

[10] FEDERAL COURTS €~2268.1

170Bk268.1

Federal court may exercise jurisdiction over case
between state and citizen of another state, if state
waives its claim of immunity or if Congress
abrogates states’ claim of immunity. U.S.C.A.
Const.Amend. 11.

[11] FEDERAL COURTS €265

170Bk265

In determining whether Congress has abrogated
States' sovereign immunity so as to subject States to
suit in federal court, courts ask first whether
Congress has unequivocally expressed its intent to
abrogate immunity, and second whether Congress
has acted pursuant to valid exercise of power.
U.S.C.A. Const.Amend. 11.

[11] FEDERAL COURTS €-268.1

170Bk268.1

In determining whether Congress has abrogated
States' sovereign immunity so as to subject States to
suit in federal court, courts ask first whether
Congress has unequivocally expressed its intent to
abrogate immunity, and second whether Congress
has acted pursuant to valid exercise of power.
U.S.C.A. Const.Amend. 11.

[12] BANKRUPTCY €=2679
51k2679

Governmental unit must file proof of claim in
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bankruptcy case before bankruptcy court may deem
that governmental unit waived its right to sovereign
immunity. U.S.C.A. Const.Amend. 11;
Bankr.Code, 11 U.S.C.A. §§ 106, 362.

[13] BANKRUPTCY €=2679

51k2679

To extent Bankruptcy Code sovereign immunity
provision purports to apply to governmental units of
State and Commonwealth governments, it is
unconstitutional violation of States' right to
sovereign immunity under Eleventh Amendment.
U.S.C.A. Const. Art. 1, § 8, cl. 3; Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106.

[13] FEDERAL COURTS €265

170Bk265

To extent Bankruptcy Code sovereign immunity
provision purports to apply to governmental units of
State and Commonwealth governments, it is
unconstitutional violation of States' right to
sovereign immunity under Eleventh Amendment.
U.S.C.A. Const. Art. 1, § 8, cl. 3; Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106.

[13] FEDERAL COURTS €=°268.1

170Bk268.1

To extent Bankruptcy Code sovereign immunity
provision purports to apply to governmental units of
State and Commonwealth governments, it is
unconstitutional violation of States’ right to
sovereign immunity under Eleventh Amendment.
U.S.C.A. Const. Art. 1, § 8, cl. 3; Amend. 11;
Bankr.Code, 11 U.S.C.A. § 106.

[14] FEDERAL COURTS €265

170Bk265

Eleventh Amendment restricts judicial power under
Article III, and Article I cannot be used to
circumvent constitutional limitations placed upon
federal jurisdiction. U.S.C.A. Const. Art. 1, § 8,
cl. 3; Amend. 11.

*226 Irving K. Hernandez, Rio Piedras, PR, for
Appellant.

Viviana Rodriguez Ortiz, Hato Rey, PR, for
Appellee Treasury Dept. of the Commonwealth of
Puerto Rico.

OPINION AND ORDER

PIERAS, District Judge.
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The Court has before it an appeal pursuant to 28
U.S.C. § 158(2a) from the Opinion and Order of the
Bankruptcy Court, dated January 17, 1992, denying
debtors' request for the imposition of a monetary
judgment for willful violation of the automatic stay
against the Department of Treasury of the
Commonwealth of Puerto Rico (hereinafter referred
to as "Treasury”). The issue before the Court is
whether Treasury waived its sovereign immunity
such that the Bankruptcy Court had jurisdiction over
the arm of the government. The Bankruptcy Court
determined that Treasury had not filed a proof of
claim in debtors’ case, therefore Treasury had not
waived its sovereign immunity under section 106(a)
of the Bankruptcy Code. Consequently, the
Bankruptcy Court determined that it had no
jurisdiction to find Treasury liable for actual
monetary damages for a willful violation of the
bankruptcy stay. After carefully reviewing the
record and the arguments presented, the Bankruptcy
Court’s decision is hereby AFFIRMED.

I. SUMMARY OF STIPULATED FACTS

On November 22, 1985, debtors Juan Ortiz
Martinez and Ellyha Torres filed a voluntary petition
for bankruptcy relief under Chapter 13 of the
Bankruptcy Code. On April 23, 1986, a
reorganization plan was confirmed by the
Bankruptcy Court. Debtors had listed a debt to the
Department of the Treasury of the Commonwealth
of Puerto Rico in the amount of $16,000.00 in their
schedule of creditors and debts. Nonetheless,
Treasury never filed a proof of claim in the
bankruptcy proceedings.

On December 15, 1989, Treasury filed a tax lien
over debtors real property in the local, Puerto Rico
property Registrar, and thereafter notified debtors of
the lien. Treasury originally calculated its lien as
covering the years of 1975 to 1987, in the amount of
$102,951.42, divided as follows: approximately
$58,754.98 in pre-petition income tax from
1975-1984;  approximately $33,511.37 in post-
petition income tax from 1985-1989. Treasury
subsequently clarified that these *227 amounts had
incorrectly included amounts for a time period
which was precluded by the statute of limitations.
Treasury corrected the erroneous notification as
follows: approximately $21,179.83 in pre-petition
income tax from 1982 to 1984; approximately
$36,701.09 in post-petition income tax from 1985 to
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1987; the tax incurred from 1975-1981 had
prescribed. Finally, Treasury asserted that none of
these amounts were subject to discharge because
Treasury asserted that it had been improperly
notified of the debtors’ petition.  Therefore,
Treasury asserted that the final amount of its lien
over debtor's property was for a corrected total of
$57,880.92.

On May 17, 1991, debtors filed an application for
an order to show cause as to why actual and punitive
damages should not be assessed against Treasury for
willful violation of the automatic stay, due to the
post-petition filing of the tax lien on debtors’
property. On July 23, 1991, the Bankruptcy Court
held a hearing to consider debtors’ motions, and
thereafter allowed the parties forty- five days to
address two questions: 1) whether this proceeding
should be filed as an adversary proceeding, and 2)
whether the Bankruptcy Court could assess damages
against an instrumentality of the government of the
Commonwealth of Puerto Rico. Moreover, the
Bankruptcy Court made findings of fact that
Treasury was aware that debtors had filed a
voluntary petition in bankruptcy because it had
received a copy of the petition, even if the petition
did not include Mr. Juan Manuel Ortiz's social
security number, and because debtors had visited
Treasury in an attempt to notify Treasury of the
bankruptcy petition.

On January 17, 1992, the Bankruptcy Court issued
the Opinion and Order which is the subject of this
appeal. The Bankruptcy Court held that Treasury
had not filed a proof of claim against debtors' estate,
therefore, Treasury had not waived its right of
sovereign immunity under 11 U.S.C. § 106(a).
Moreover, the Bankruptcy Court determined that it
lacked the authority to impose a monetary sanction
against an instrumentality of the government of the
Commonwealth of Puerto Rico, pursuant to 11
U.S.C. § 106(c). Finally, the Court refused to
determine the validity of Treasury's lien over
debtor’s property, finding that this issue should be
determined in an adversary proceeding, pursuant to
Rule 7001(2) of the Bankruptcy Rules. On February
7, 1992, debtors filed their first notice of appeal
which was designated Civil Case No. 92-1596 (JP).
Simultaneous with the notice of appeal, debtors filed
a motion for reconsideration with the Bankruptcy
Court. This Court dismissed debtors' first appeal in
Civil Case No. 92-1596 (JP), because it had been
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filed prior to the Bankruptcy Court’s decision of the
debtor's motion for reconsideration, and therefore
the notice of appeal was invalid pursuant to Rule
8002(b) of the Bankruptcy Rules.

Upon  considering  debtors' motion  for
reconsideration, the Bankruptcy Court made
additional findings of fact, granted the motion, and
held that Treasury had violated the automatic stay of
11 U.S.C. § 362(a). Therefore, the Court awarded
debtors attorneys' fees of $1,000.00 plus costs.

Immediately thereafter, Treasury filed a motion for
reconsideration, which the Bankruptcy Court denied
on May 28, 1992. Also on May 28, 1992, the
debtors filed their second notice of appeal, appealing
the Bankruptcy Court's original Order denying the
imposition of monetary damages against Treasury
for willful violation of the automatic stay.

II. STANDARD OF REVIEW

[1] The Bankruptcy Court's findings of fact shall be

upheld unless they are clearly erroneous, and the
Bankruptcy Court's conclusions of law, shall be
reviewed de novo. T I Fed. Credit Union v.
DelBonis, 72 F.3d 921, 928 (1st Cir.1995).

III. DISCUSSION

The issue on appeal is whether the Department of
Treasury of the Commonwealth of Puerto Rico had
waived its Eleventh Amendment right of sovereign
immunity, such that the Bankruptcy Court would
have jurisdiction over debtors’ claim that Treasury
had willfully violated the automatic stay.

*228 A. AUTOMATIC STAY

[2] Debtors contend that Treasury willfully violated

the automatic stay by placing a lien on the debtors'
property, and therefore is liable for monetary
damages to debtors. Debtors further contend that
Treasury waived any claim to sovereign immunity
even though it never filed a proof of claim in the
debtors’ Chapter 13 bankruptcy case.

[3] The moment that a debtor files a petition in
bankruptcy, creditors of the debtor estate are
prevented from taking any act to obtain possession
of the estate property, to create a lien against the
estate property, or to collect, assess, or recover a
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claim against a debtor that arose before the
commencement of the debtor’s bankruptcy case. 11-
U.S.C. § 362(a)(3),(4) and (6). This provision of
the Bankruptcy Code, referred to as the automatic
stay, "gives a 'breathing spell’ to the debtor and
stops ‘all collection efforts, all harassment, and all
foreclosure actions.' "  Tringali v. Hathaway
Machinery Co., Inc., 796 F.2d 553, 562 (lst
Cir.1986) (citing legislative history).  For this
reason, the stay has been referred to as an "essential
foundation block of the bankruptcy rebuilding
process,” In re Patterson, 125 B.R. 40, 47°
(Bankr.N.D.Ala.1990). In fact, "Congress intended
that the automatic stay be ‘one of the fundamental
debtor protections provided by the bankruptcy laws,’
" In re Solis, 137 B.R. 121, 124
(Bankr.S.D.N.Y.1992) (citing legislative history).

The Bankruptcy Code provides for remedies of the
violation of the automatic stay:
An individual injured by any willful violation of a
stay provided by this section shall recover actual
damages, including costs and attorneys’ fees, and
in appropriate circumstances, may recover
punitive damages. 11 U.S.C. § 362(h).
In the case at bar, it is clear that Treasury violated
the debtors' automatic stay when Treasury filed a
tax lien over debtors’ property after the Chapter 13
petition had been filed. Debtors contend that this
violation of the stay was willful because Treasury
had actual knowledge that debtors had filed their
bankruptcy petition at the time that Treasury
registered its lien on debtors' property. Therefore,
debtors requested that the Bankruptcy Court permit
debtors to recover actual damages, costs and
attorneys' fees from Treasury.

B. WAIVER OF SOVEREIGN IMMUNITY

{4][5]{6](7] Treasury contends that it has not
waived its right to sovereign immunity protected by
the Eleventh Amendment, therefore, the Bankruptcy
Court does not have jurisdiction to contemplate
debtors' request for the imposition of a monetary
judgment against Treasury. The Eleventh
Amendment provides:
The Judicial power of the United States shall not
be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the
United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State.
" 'The very object and purpose of the 1ith
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Amendment were to prevent the indignity of
subjecting a State to the coercive process of judicial
tribunals at the instance of private parties,” " Puerto
Rico Aqueduct & Sewer Authority v. Metcalf &
Eddy, 506 U.S. 139, 146, 113 S.Ct. 684, 688-89,
121 L.Ed.2d 605 (1993) (citing In re Ayers, 123
U.S. 443, 8 S.Ct. 164, 31 L.Ed. 216 (1887)). For
the purposes of Eleventh Amendment sovereign
immunity analysis, the Commonwealth of Puerto
Rico is treated as a State. Ramirez v. Puerto Rico
Fire Serv., 715 F.2d 694, 697 (1st Cir.1983); Inre
San Juan Dupont Plaza Hotel Fire Litigation, 888
F.2d 940, 942 (Ist Cir.1989); De Leon Lopez v.
Corporacion Insular de Seguros, 931 F.2d 116, 121
(1st Cir.1991). The scope of the Eleventh
Amendment protection extends to the government of
the state itself, and to "arms"” of the state, Metcalf &
Eddy v. Puerto Rico Aqueduct & Sewer Authority,
991 F.2d 935, 939 (lIst Cir.1993). There is no
dispute in the case at bar that Treasury is entitled to
Eleventh Amendment sovereign immunity.

{8][9] It is a fundamental tenet of federal

jurisdiction that federal courts are courts of limited
jurisdiction, and as such are "authorized to do only
those things provided by the Constitution and federal
law.” In re York- Hannover Developments, Inc.,
190 B.R. 62, *229 65 (Bankr.E.D.N.C.1995). The
Eleventh Amendment limits the scope of subject
matter jurisdiction of federal courts, granted to
federal courts by Section 2 of Article III of the
United States Constitution, by withdrawing from the
federal court's jurisdiction any case between a state
and citizens of another state. Id. at 64.

{10] Nonetheless, a federal court may exercise
jurisdiction over a case between a state and a citizen
of another state, if either the state waives its claim
of immunity or if Congress abrogates the states’
claim of immunity. Pennhurst State School & Hosp.
v. Halderman, 465 U.S. 89, 99, 104 S.Ct. 900,
907-08, 79 L.Ed.2d 67 (1984).

[11] "In order to determine whether Congress has
abrogated the States' sovereign immunity, we ask
two questions: first, whether Congress has
'unequivocally expresse[d] its intent to abrogate the
immunity,' and second, whether Congress has acted
'pursuant to a valid exercise of power,” " Seminole
Tribe of Florida v. Florida, --- U.S. ----, ----, 116

S.Ct. 1114, 1123, 134 L.Ed.2d 252 (1996) (citing
Green v. Mansour, 474 U.S. 64, 68, 106 S.Ct. 423,
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88 L.Ed.2d 371 (1985)).

[12] In the case at bar, at the time that the parties
filed their briefs, the Bankruptcy Code specifically
provided that:
A governmental unit is -deemed to have waived
sovereign immunity with respect to any claim
against such governmental unit that is property of
the estate and that arose out of which such
governmental unit's claim arose. 11 U.S.C. §
106(a).
The Bankruptcy Code defines a "government unit”
as United States; States; Commonwealth; District;
Territory; . or instrumentality of the United
States ... Commonwealth, 11 U.S.C. § 101(27).
Therefore, this provision purports to provide for the
waiver of sovereign immunity of both the federal
and state government.

At the time that appellant filed this appeal, there
existed confusion among the courts, however,
concerning whether a governmental unit could have
been deemed to have waived its right to sovereign
immunity under § 106(a), if the governmental unit
had not filed a proof of claim in the debtors’
bankruptcy case. The Supreme Court has stated in
obiter dicta that the filing of a claim will waive
sovereign immunity under § 106(a) and suggests that
the filing of a claim is necessary for finding a strict
waiver: "Neither § 106(a) nor § 106(b) provides a
basis for petitioner's actions here, since respondents
did not file a claim in either Chapter 7 proceeding,”
Hoffman v. Conn. Dept. of Income Maintenance,
492 U.S. 96, 101, 109 S.Ct. 2818, 2822-23, 106
L.Ed.2d 76 (1989).

Nevertheless, several courts rejected this dicta of
the Supreme Court, and relied instead upon an
interpretation of the plain terms of the statutory
provisions to hold that the filing of a proof of claim
was not a prerequisite. See In re Craftsmen, 163
B.R. 88 (Bankr.N.D.Tex., 1993) ("the filing of a
proof of claim does not serve as a prerequisite to a
waiver of sovereign immunity pursuant to § 106(a));
In re Operation Open City, 170 B.R. 818
(S.D.N.Y.1994); In re T.F. Stone Companies,
Inc., 170 B.R. 884 (Bankr.N.D.Tex.1994). In
Matter of Washington, 172 B.R. 415
(Bankr.S.D.Ga.1994) ("All that is necessary is that
the governmental unit possess a claim, not that it
assert it in any fashion"); In re Boldman, 148 B.R.
874 (Bankr.C.D.111.1993).
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On October 22, 1994, Congress amended § 106(a)
under the Bankruptcy Reform Act of 1994, Publ.L.
No. 103-394, 108 Stat. 4106 (1994) to read as
follows:
A governmental unit that has filed a proof of claim
in the case is deemed to have waived sovereign
immunity with respect to a claim against such
governmental unit that is property of the estate and
that arose out of the same transaction or
occurrence out of which the claim of such
governmental unit arose. (Emphasis added). 11
U.S.C. § 106(b).
Congress specifically provided that the amendments
to § 106 apply retroactively. Matter of Merchants
Grain, Inc., 59 F.3d 630, 634 (7th Cir.1995), cert.
granted and judgment vacated, Ohio Agricultural
Commodity v. Mahern, --- U.S. --—, 116 S.Ct.
1411, 134 L.Ed.2d 537 (1996). Therefore,
Congress unequivocally requires that the *230
governmental unit file a proof of claim in the
bankruptcy case before the bankruptcy court may
deem that the governmental unit waived its right to
sovereign immunity. This clarification effectively
overruled prior case law holding that the filing of a
proof of claim was not necessary. In re HPA
Associates, 191 B.R. 167, 171-72 (9th Cir. BAP
1995). Thus, after the 1994 amendment, Congress
made an "unmistakenly clear” statutory statement
abrogating States’ right to sovereign immunity, if
the governmental unit filed a proof of claim.

Based upon the facts of the case, Treasury did not
file a proof of claim in debtors’ bankruptcy case.
Therefore, according to the statutory provision,
Treasury did not waive its claim to sovereign
immunity, and it is not amenable to suit for willful
violation of the stay.  Although the issue as
presented by the parties in the case at bar is hereby
disposed, it is important to take note of the effect of
a recent decision from the Supreme Court of the
United States of America, and to analyze the effect
of this decision on the issue in the case at bar.

[13] The second stage of the inquiry into
congressional abrogation of Eleventh Amendment
analysis requires the Court to determine whether
Congress’ unequivocal statement purporting to
abrogate state sovereign immunity was taken
pursuant to a valid exercise of Congressional power.
The Supreme Court has recently held that Congress
does not have constitutional authority to abrogate the
States” Eleventh Amendment right to sovereign
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immunity, pursuant to the Bankruptcy Clause. Ohio
Agricultural Commodity v. Mahemn, --- U.S. --—,
116 S.Ct. 1411. The Supreme Court did not
analyze the question of Congressional authority
specifically as it applies to the Bankruptcy Clause,
Article I, clause 8. It merely remanded based upon
its decision that Congress does not have authority
under the Indian Commerce Clause, Article I,
Section 8, clause 3, to abrogate the States' Eleventh
Amendment protection of sovereign immunity.
Seminole, --- U.S. ----, 116 S.Ct. 1114, 134
L.Ed.2d 252 (1996).

Prior to this recent decision of the Supreme Court,
the majority of courts which had analyzed this issue,
held that Congress may abrogate the States’
Eleventh Amendment immunity pursuant to its
legislating authority accorded by Article I's
Bankruptcy Clause, which reads:
"[tJhe Congress shall have the power ... [t]o
establish ... uniform Laws on the subject of
Bankruptcies through the United States.” Article
I, clause 8.
See In re Merchants Grain, Inc., 59 F.3d 630,
636 (7th Cir.1995); In re McVey Trucking, Inc.,
812 F.2d 311 (7th Cir.), cert. denied sub nom.
Edgar v. McVey Trucking Inc., 484 U.S. 895, 108
S.Ct. 227, 98 L.Ed.2d 186 (1987).

[14] The Supreme Court, however, has clearly
stated that the prior analysis is erroneous. "The
Eleventh Amendment restricts the judicial power
under Article III, and Article I cannot be used to
circumvent the constitutional limitations placed upon
federal jurisdiction.” Seminole, --- U.S. at ---- -
----, 116 S.Ct. at 1131-32. Therefore, the Supreme
Court specifically found § 106 of the Bankruptcy
Code, as it purports to apply to governmental units
of State and Commonwealth governments, an
unconstitutional violation of States' right to
sovereign immunity protected by the Eleventh
Amendment.

IV. CONCLUSION

Treasury has not voluntarily waived its claim of
sovereign immunity and consented to be sued in
federal court by debtors for violation of the stay.
Therefore, the Bankruptcy Court lacks jurisdiction
over debtors claim against Treasury for willful
violation of the automatic stay. Consequently, the
Opinion and Order dated January 12, 1992, finding

Copr. © West 1999 No Claim to Orig. U.S. Govt. Works



Not Reported in F.Supp.
(Cite as: 1997 WL 187389 (E.D.La.))
P

In the Matter of Julian E. FERNANDEZ, Debtor.
Civ.A. No. 97-0083.
United States District Court, E.D. Louisiana.
April 16, 1997.
ORDER AND REASONS
CARR, District Judge.

*1 The State of Louisiana, Department of
Transportation and Development, appeals a
bankruptcy court decision. The State was made a
defendant in an adversary action involving property
which the State purchased from the debtor, and
moved for dismissal on Eleventh Amendment
immunity. The bankruptcy court denied dismissal
and entered judgment against the State and others.

The primary issue is whether Congress, acting
under the bankruptcy clause of Article I of the
Constitution, may abrogate the sovereign immunity
of the States, as reflected in the Eleventh
Amendment, and subject States to federal court
jurisdiction.

In denying the motion to dismiss, the bankruptcy
court relied on It U.S.C. § 106(a) of the
Bankruptcy Code, [FN1] which was intended to
abrogate the State’s sovereign immunity, and on
Matter of Merchants Grain, Inc., 59 F.3d 630 (
7th Cir.1995), vacated and remanded, --- U.S. ----,
116 S.Ct. 1411, 134 L.Ed.2d 537 (1996), which
found that § 106(a) was a valid exercise of
Congress’ Article I powers to abrogate that
immunity. Merchants Grain in turn depended on
Pennsylvania v. Union Gas Co., 491 U.S. 1, 109
S.Ct. 2273, 105 L.Ed.2d 1 (1989), in which the
Court found that the powers of Congress under
Article T included the power to abrogate the States'
immunity. After the bankruptcy court's action, the
Supreme Court in Seminole Tribe of Florida v.
Florida, --- U.S. ----, 116 S.Ct. 1114, 134 L.Ed.2d
252 (1996), overruled Union Gas, thus negating the
analysis of Merchants Grain, on which the
bankruptcy court had relied. [FN2]

FN1. Which provides, in part:
Notwithstanding an assertion of sovereign
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immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this
section with respect to [certain sections of the
code, including the section at issue in the adversary

proceeding].

FN2. Merchants Grain was remanded for
reconsideration "in light of Seminole Tribe."

Seminole Tribe involved the Article I Indian
Commerce Clause and the intent of Congress in the .
Indian Gaming Regulatory Act, 25 U.S.C. § 2701, .
et seq., to abrogate the States’ immunity by
providing that tribes could sue States in federal
court. The Supreme Court held that the Article I
powers of Congress do not extend to abrogation of
the Eleventh Amendment. The Court's opinion
refers broadly to Article I, concluding:
Even when the Constitution vests in Congress
complete law-making authority over a particular
area, the Eleventh Amendment prevents
congressional authorization of suits by private
parties against unconsenting states. The Eleventh
Amendment restricts the judicial power under
Article 1III, and Article I cannot be used to
circumvent the constitutional limitations placed
upon federal jurisdiction.
--- U.S. ----, 116 S.Ct. 1131-1132.
After Seminole Tribe, it is clear that though Article
I "vests in Congress complete lawmaking authority”
as to bankruptcy, § 106(a), enacted pursuant to
Article I, cannot be a valid abrogation of the States’
sovereign immunity.

The only constitutional authority by which Congress
may abrogate Eleventh Amendment immunity is § 5
of the Fourteenth Amendment. Seminole Tribe,
supra. That section provides Congress the "power
to enforce, by appropriate legislation, the
provisions” of that Amendment. A law is
"appropriate legislation” to enforce the Amendment
if, in part, it "may be regarded” as an enactment to
enforce the Amendment. Katzenbach v. Morgan,
384 U.S. 641, 651, 86 S.Ct. 1717, 1724, 16
L.Ed.2d 828 (1966). [FN3]

FN3. Congress need not specify that a law is
enacted pursuant to the Fourteenth Amendment in
order to abrogate sovereign immunity under § 5.
Equal Employment Opportunity Commission v.
Wyoming, 460 U.S. 226, 243 n. 18, 103 S.Ct.
1954, 1064 n. 18 (1983).
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*2 Section 106(a) of the Bankruptcy Code may not

be regarded as an enactment to enforce the
Fourteenth Amendment. The cases in which
abrogation of sovereign immunity has been upheld
under § 5 involve unlawful discrimination by state
actors. See Wilson-Jones v. Caviness, 99 F.3d 203
(6th Cir.1996). Discrimination is not an issue in §
106. '

IT IS ORDERED that the judgment of the
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bankruptcy court against the State of Louisiana,
Department of Transportation and Development, is
REVERSED; and that the State of Louisiana,
Department of Transportation and development, is
DISMISSED from this action. The Clerk of Court
is directed to certify the fact of the questioning of
the constitutionality of 11 U.S.C. § 106(a) to the
Attorney General. 28 U.S.C. § 2403.

END OF DOCUMENT
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In re Ronald TAIBBI, d/b/a Satin & Lace
Photography Studios, a/k/a Ronald M.
Taibbi, a/k/a Ronnie Taibbi, a/k/a Ron Taibbi, a/k/a
Ronald Tiabbi, a’k/a Ron
Tiabbi and Patricia Taibbi, d/b/a Satin & Lace
Photography Studios, a/k/a
Patricia A. Taibbi, a/k/a Patricia Taivvi, a/k/a
Patricia Tiabbi, a/k/a Pat
Tiabbi, Debtors.

Bankruptcy No. 095-71313-511.

United States Bankruptcy Court,
E.D. New York.

Sept. 25, 1997.

County consumer protection agency, which had
fined Chapter 7 debtors $10,500 for engaging in
deceptive trade practices in connection with their
wedding photography business, moved for order
granting it extension of time to file adversary
complaint objecting to debtors’ discharge or to
determine dischargeability of debts, including those
debts owed to individual consumers. The
Bankruptcy Court, Melanie L. Cyganowski, J., held
that: (1) agency had statutory standing to commence
adversary proceeding on behalf of consumer
creditors; (2) agency had standing to commence
adversary proceeding under doctrine of parens
patriae; (3) agency established "cause” to extend its
time to file complaint; and (4) absent filing of
adversary proceeding, court could not issue judicial
declaration that debt owed to agency was
nondischargeable as fine or civil penalty payable to
governmental unit.

Motion granted.

[1] BANKRUPTCY €-2825

51k2825

When enacting the Bankruptcy Code, Congress
intended to adopt broadest possible definition of
“claim.” Bankr.Code, 11 U.S.C.A. § 101(5).

See publication Words and Phrases for other judicial
constructions and definitions.

[2] BANKRUPTCY €-2825
51k2825
For purposes of the Bankruptcy Code, meanings of

terms "debt" and “"claim" are coextensive.
Bankr.Code, 11 U.S.C.A. § 101(5, 12).

Page 19

See publication Words and Phrases for other judicial
constructions and definitions.

[3] BANKRUPTCY €-2825

51k2825

For purposes of Bankruptcy Code provision defining
"claim" as right to payment, phrase "right to
payment” means nothing more or less than an
enforceable obligation. Bankr.Code, 11 U.S.C.A. §
101(5).

See publication Words and Phrases for other judicial
constructions and definitions.

[4] ACTION €=3

13k3

To determine whether private right of action exists
where none is expressed in statute, courts apply
three-part test, assessing whether plaintiff is one of
the class for whose particular benefit statute was
enacted, whether recognition of private right of
action would promote legislative purpose, and
whether creation of such right would be consistent
with legislative scheme.

[5] BANKRUPTCY €=3385

51k3385

County consumer protection agency had statutory
standing to commence adversary proceeding against
Chapter 7 debtors to determine dischargeability of
debts owed to consumer creditors; local consumer
protection law authorized agency to seek restitution
and to sue to enforce restitution stipulation, which
gave agency right to payment or “enforceable
obligation” on behalf of injured consumers, and
public policy also favored standing. Bankr.Code, 11
U.S.C.A. § 523(c)(1); Suffolk County Code §§
249, 17-1992.

[6] STATES €190

360k190

"Parens patriae,” or "parent of the country,” which
refers traditionally to role of state as sovereign and
guardian of persons under legal disability and
embodies principle that state must care for those
who cannot take care of themselves, is used, as
doctrine of standing, to protect government's quasi-
sovereign interests, such as interest in health and
well-being of its residents in general.

See publication Words and Phrases for other judicial
constructions and definitions.

[7]1 STATES €190
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360k190

To have standing under doctrine of parens patriae,
governmental entity must establish that state has
quasi-sovereign interest, apart from interests of
particular private parties, that there is injury to
substantial segment of state's population, and that
individuals could not obtain complete relief through
private lawsuit.

[8] BANKRUPTCY €-3385

51k3385

County consumer protection agency had standing,
under doctrine of parens patriae, to commence
adversary proceeding against Chapter 7 debtors to
determine dischargeability of debts owed to
consumer creditors; county had quasi-sovereign
interest, apart from its residents, in ensuring that
consumers within its borders were protected from
unfair or deceptive business practices, agency had
received 64 consumer complaints against debtors in
connection with their wedding photography business,
it was not clear that consumers could have brought
action under county consumer protection law, which
did not appear to create private right of action and,
even if they could have brought private actions,
amounts of individual debts may have been too small
to warrant engagement of counsel to file adversary
complaints. Suffolk County Code § 249.

[9]1 BANKRUPTCY €~3312

51k3312

County consumer protection agency established
"cause” to extend its time to file adversary
complaint objecting to Chapter 7 debtors' discharge
or to determine dischargeability of debts where
agency needed additional time to investigate some 60
consumer complaints against debtors, most of which
were filed within month or two of petition date and
some of which were dated postpetition.
Bankr.Code, 11 U.S.C.A. §§ 523, 727.

[9] BANKRUPTCY €~3383

51k3383

County consumer protection agency established
"cause” to extend its time to file adversary
complaint objecting to Chapter 7 debtors’ discharge
or to determine dischargeability of debts where
agency needed additional time to investigate some 60
consumer complaints against debtors, most of which
were filed within month or two of petition date and
some of which were dated postpetition.
Bankr.Code, 11 U.S.C.A. §§ 523, 727.
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[10] BANKRUPTCY €-3382.1

51k3382.1

If creditor has any ground to except debt from
discharge under subsections governing false
pretenses or actual fraud, fraud or defalcation,
willful and malicious injury, or nonsupport divorce
debt, creditor must file timely adversary complaint
or forever lose his or her rights; creditor holding
other grounds to except debt from discharge,
however, need not file complaint within 60 days,
and his or her failure to do so will not result in
automatic discharge of debt.  Bankr.Code, 11
U.S.C.A. § 523(a)(2, 4, 6, 15), (c)(1); Fed.Rules
Bankr.Proc.Rule 4007(c), 11 U.S.C.A.

[11] BANKRUPTCY €-2060.1

51k2060.1

Bankruptcy court has exclusive jurisdiction to
determine  dischargeability of debts under
subsections governing false pretenses or actual
fraud, fraud or defalcation, willful and malicious
injury, and nonsupport divorce debt, but concurrent
jurisdiction with respect to debts falling within other
paragraphs of discharge exceptions statute.
Bankr.Code, 11 U.S.C.A. § 523(a)(2, 4, 6, 15).

[12] BANKRUPTCY €=2060.1

51k2060.1

Dischargeability of debts under paragraphs of
discharge exceptions statute other than subsections
governing false pretenses or actual fraud, fraud or
defalcation, willful and malicious injury, and
nonsupport divorce debt may be determined at any
time, in any forum. Bankr.Code, 11 U.S.C.A. §
523(a)(2, 4, 6, 15).

{12] BANKRUPTCY €=3382.1

51k3382.1

Dischargeability of debts under paragraphs of
discharge exceptions statute other than subsections
governing false pretenses or actual fraud, fraud or
defalcation, willful and malicious injury, and
nonsupport divorce debt may be determined at any
time, in any forum. Bankr.Code, 11 U.S.C.A. §
523(a)(2, 4, 6, 15).

[13] BANKRUPTCY €=3358

51k3358

Absent filing of adversary proceeding, bankruptcy
court could not issue judicial declaration that debt
owed to agency by Chapter 7 debtors was
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nondischargeable as fine or civil penalty payable to
governmental unit. Bankr.Code, 11 U.S.C.A. §
523(a)(7).

[13] BANKRUPTCY €338l

51k3381

Absent filing of adversary proceeding, bankruptcy
court could not issue judicial declaration that debt
owed to agency by Chapter 7 debtors was
nondischargeable as fine or civil penalty payable to
governmental unit. Bankr.Code, 11 U.S.C.A. §
523(a)(7).

*263 Stanley Somer & Associates by Jeffrey T.
Heller, Commack, NY, for Debtors.

Robert J. Cimino, Suffolk County Attorney by
Janice A. Whelan, Assistant County Attorney,
Hauppauge, NY, for Suffolk County Executive
Office of Citizens Affairs.

OPINION and ORDER
MELANIE L. CYGANOWSKI, Bankruptcy Judge.

The Suffolk County Executive's Office of Citizen
Affairs ("OCA") [EN1] is the agency chosen by
Suffolk County to investigate instances of fraud
allegedly practiced upon the consumers within its
borders. In April of 1995, OCA issued 21 notices
of violation of the Suffolk County Consumer
Protection Law to Ronald and Patricia Taibbi, d/b/a
Satin and Lace Photography Studios (the "Debtors"),
alleging deceptive trade practices in that the Debtors
failed to deliver wedding photographs and/or issue
refunds as promised in contracts executed with
prospective brides and grooms. Rather than defend
that proceeding, the Debtors filed--45 minutes prior
to the hearing scheduled by an OCA hearing
officer--a voluntary petition seeking relief under
chapter 7, listing on their schedules 289 individual
creditors holding claims arising from such contracts
which aggregate slightly more than $637,000. [FN2]

FN1. OCA is an administrative agency created by
the Suffolk County Legislature in Local Law
17-1992. The OCA is empowered to receive and
investigate complaints of unfair or deceptive trade
practices against consumers. In performing its
functions, OCA administers the provisions of the
Suffolk County Consumer Protection Law (Section
249 of the Suffolk County Code).

FN2. The vast majority of the claims range in
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amount between $1,000 and $2,500.

The Taibbis' counsel appeared at the OCA hearing
and demanded that the proceeding be halted, failing
which all participants would risk an order of
contempt, as he contended the proceeding was
stayed by 11 U.S.C. § 362. See Exh. E
(Determination and Decision of Hearing Officer
Drew, dated May 25, 1995, hereafter referred to as
the "Decision") to Declaration of Janice A. Whelan,
Esq., dated Oct. 6,1995 ("Whelan Decl.”).

The hearing officer, after consultation with the
county attorney, concluded that the proceeding was
"a duly called regulatory proceeding of a
governmental unit designed to enforce the Suffolk
County Consumer Protection Code” and as such was
excepted from the stay pursuant to 11 U.S.C. §
362(b)(4). See Exh. E to Whelan Decl.
Accordingly, the hearing officer advised Debtors'
counsel that the hearing would proceed in absentia,
if necessary. [FN3] Debtors' counsel left, and the
*264 hearing officer thereafter took sworn testimony
from witnesses. Ten days later, the hearing officer
issued her Decision, which concluded as follows:

FN3. The letter sent to the Debtors by the Director
of the Enforcement and Finance Division of OCA,
dated April 25, 1995, to advise them of the hearing
stated that "failure to appear as scheduled may
occasion the Hearing to be held 'in absentia’ or a
default decision rendered if you fail to appear, with
the assessment of such penalties as may therein be
determined.” See Whelan Decl., Exh. D.

"Based upon a comprehensive study and review of
the information and documentativon [sic]
contained in the record, along with the sworn
testimony of the parties, it is determined that there
is substantial evidence that Respondents did in
fact, knowingly and deliberately mislead
consumers in each instance, by engaging in
deceptive and unconscionable trade practices
which are prohibited by Suffolk County's
Consumer Protection Law, without any mitigating
factors to his behaviour. The violations are
deemed founded and the maximum penalty is
assessed. The maximum penalty for each violation
count is $500.00. 21 COUNTS = $10,500.00 due
and payable to the Suffolk County Office of
Citizen Affairs by June 30, 1995. In addition, it is
recommended that the Director of the Bureau of
Enforcement and Finance of the Suffolk County
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Office of Citizen Affairs, review the
circumstances of the subject cases with the District
Attorney's office for possible criminal sanctions,
and with both the County Attorney and the State
Attorney General for possible action vis a vis the
Bankruptcy Court." [FN4]

FN4. The Debtors filed a motion on June 25,
1995, seeking to permanently enjoin the County,
OCA, and the hearing officer from continuing with
their investigations, hearings and other actions on
the basis that the such activity was in violation of
the automatic stay. The Debtors further sought an
order declaring that the hearing officer’s
determination to be void because it was allegedly
entered in violation of the stay. That motion was
denied by Order of this Court, dated August 24,
1995. The Debtors did not appeal. In addition,
OCA has filed a proof of claim asserting an
unsecured, priority claim in the amount of
$10,500, as a penalty owed to a governmental unit.

The Present Controversy

Upon the Debtors' bankruptcy filing, the time
within which creditors could object to the Debtors'
discharge or seek to except certain debts from
discharge was fixed at August 28, 1995. All
creditors were sent notice of the deadline on June 5,
1995. On August 24, 1995, OCA moved for an
order granting it an extension of time to file a
complaint objecting to the discharge of the Debtors
or to determine the dischargeability of certain debts.
That motion is the subject of the present
controversy.

OCA intends to commence an adversary proceeding
to except the $10,500 from discharge, and requests
an extension of time to file its complaint, because it
alleges that it has sixty consumer complaints against
the Debtors to investigate, which will require it to
interview the complainants and other witnesses.
OCA wants to finish its investigation in order to
determine whether it would also object to the
discharge of the Debtors pursuant to 11 U.S.C. §
727 and/or object "to the discharge of the debts
owed to the individual consumers pursuant to s.
523." [FN5] See Application for an Order to
Extend the Time to File a Complaint, § 13.

FNS5. None of the creditors whose complaints were
the subject of the Decision filed a timely
dischargeability complaint or motion to extend
time; neither did any of the other individuals listed
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on Schedule F.

The Debtors oppose the motion. The Court
requested briefing of the issues and, following
further oral argument, reserved decision. [FN6]
This decision constitutes the Court's findings of fact
and conclusions of law to the extent they are
required.

FN6. On October 3, 1995, the Court entered an

Order extending OCA's time to commence an
action on behalf of itself and the individual
consumers pending the submission of the additional
briefs, and declaring that the individual consumers’
time to commence an action under §§ 727 or 523

"has expired.”

DISCUSSION
I. OCA's Standing to File a Complaint

The Debtors argue that OCA is acting beyond the
scope of its authority in representing consumers
individually and that its continuing efforts to seek
restitution for the individuals' benefit "is outrageous
conduct and should not be condoned by this Court.”
Affirmation of Jeffrey Heller, Esq. dated Sept. 14,
1995 ("Heller Aff."), 1 3. The Debtors also contend
that OCA lacks standing to *265 bring a
dischargeability action on behalf of the consumers.

OCA's contentions are two-fold. First, it argues
that the Suffolk County Consumer Protection Law
("CPL"™) and Resolution 768-1992 of the Suffolk
County Legislature (by which the Legislature
adopted Local Law 17-1992) provide it with
statutory authority to maintain an action on behalf of
the consumer creditors. Secondly, it argues that it
has standing to commence an adversary proceeding
under the doctrine of parens patriae.

A. Statutory Standing

Section 523(c)(1) of the Bankruptcy Code provides,

in pertinent part, that
[T]he debtor shall be discharged from a debt of a
kind specified in paragraph (2), (4), (6), or (15) of
subsection (a) of this section, unless, on request of
the creditor to whom such debt is owed, and after
notice and a hearing, the court determines such
debt to be excepted from discharge ...

(emphasis added). The term "creditor” means "an

entity that has a claim against the debtor that arose

at the time of or before the order for relief
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concerning the debtor.” 11 U.S.C. § 101(10). The
term "debt" is defined as "liability on a claim.” 11
U.S.C. § 101(12). With respect to its desire to file
a dischargeability proceeding on behalf of individual
consumers, the central question is therefore whether
OCA holds a "claim" sufficient to confer upon it
standing to sue.

[1][2){3] The term “claim" means "right to
payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured,  disputed,
undisputed, legal, equitable, secured, or unsecured.”
11 U.S.C. § 101(5). At this point in the
development of bankruptcy jurisprudence, it is
settled that when enacting these statutory provisions,
Congress intended to "adopt the broadest possible
definition of 'claim,” " and the meanings of the
terms "debt" and “"claim" are coextensive.
Pennsylvania Dept. of Public Welfare v. Davenport,
495 U.S. 552, 558, 110 S.Ct. 2126, 2130-31, 109
L.Ed.2d 588 (1990) (holding that restitution
obligations are claims dischargeable in chapter 13).
[FN7] The phrase "right to payment" means
"nothing more nor less than an enforceable
obligation...." Davenport, supra, 495 U.S. at 559,
110 S.Ct. at 2131.

FN7. Although the result in Davenport has been
overruled by the 1990 amendments to chapter 13 of
the Bankruptcy Code, Congress left undisturbed
the Supreme Court's expansive definition of
"claim.” Johnson v. Home State Bank, 501 U.S.
78, 84 n. 4, 111 S.Ct. 2150, 2154 n. 4, 115
L.Ed.2d 66 (1991).

OCA contends that non-bankruptcy law, i.e., the
CPL, gives it a right to seek payment on behalf of
the individual consumers. The CPL provides as
follows:
§ 249-1. Unfair trade practices prohibited.
No person shall engage in any deceptive or
unconscionable trade practices in the sale, lease,
rental or loan, or in the offering for sale, lease,
rental or loan, of any consumer goods or services
or in the collection of debts.
§ 249-2. Definitions.
As used in this chapter, the following terms shall
have the meanings indicated:

* %k k

COMMISSIONER--The Commissioner of
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Consumer Affairs. [FN8]

FNS. In 1992, the Suffolk County Department of
Consumer Affairs, headed by the Commissioner,
was abolished. Its "functions, duties and
responsibilities” were transferred to OCA by
Section 1 of Local Law No. 17- 1992. OCA was
thereby established, to be headed by a Director.
Accordingly, the Court interprets all references in
the CPL to the Commissioner or the Department of
Consumer Affairs as referring to the Director or
OCA Local Law 17-1992 also sets forth a laundry
list of OCA's powers and duties, including the
following:

A.) To receive and investigate complaints and
initiate investigations of unfair or deceptive
practices against consumers.

B.) To hold hearings, subpoena witnesses,
administer oaths, take the testimony of any person
under oath and in connection therewith compel the
production of any evidence relating to any matter
under investigation by the Office of Citizen
Affairs, provided that the Director shall obtain the
written consent of the County Executive or the
County Attorney before issuing a subpoena or
subpoena duces tecum....

D.) To represent the interests of consumers before
federal, state and local administrative and
regulatory agencies and legislative bodies....

* k¥ ¥

1.) To report to the appropriate law enforcement
agency information with respect to the violation of
any federal, state, or local consumer protection
law....

K) To assist, advise, and cooperate with local,
state and federal agencies to protect and promote
the interests of the consumers of Suffolk County.

§ 249-3. Promulgation of rules and regulations.
The Commissioner may, after a public hearing,
adopt such rules and regulations as may be
necessary to effectuate the purposes of this
chapter, including regulations defining specific
deceptive or unconscionable trade practices....

§ 249-A. Penalty for offenses; injunctive relief.
A. A violation of any provision of this chapter or
of any rule or regulation promulgated hereunder
shall be punishable, upon proof thereof, by the
payment of a civil penalty in the sum of not more
than five hundred dollars ($500.) for each such
violation, to be recovered in a civil action.

B. Whenever any person has engaged in any acts
or practices which constitute repeated or persistent
violations of any provision of this chapter or any
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rule or regulation promulgated hereunder, the
County Attorney, upon the request of the
Commissioner, may commence an action in the
name of the county for a restraining order,
temporary or permanent injunction or other
equitable relief. [FN9]

FN9. OCA contends, and the Debtors do not
dispute, that the Director of OCA has "directed the
Suffolk County Attorney's Office to institute a non-
dischargeability proceeding on behalf of the
individual consumers in this matter.” See Mem. of
Law on Behalf of Suffolk County Executive's
Office of Citizen Affairs, at 6 n. 2.

§ 249-5. Settlements.

A. In lieu of instituting or continuing action
pursuant to this chapter, the Commissioner may
accept written assurance of discontinuance of any
act or practice in violation of this chapter. Such
assurance may include a stipulation for the
voluntary payment by the alleged violator of the
costs of investigation for [sic] the restitution by the
alleged violator to consumers of money, property
or other things received from such consumers in
connection with a violation of this chapter.

B. An assurance entered into pursuant to this
section shall not be deemed to admit the violation
unless it does so by its terms.

C. A violation of an assurance entered into
pursuant to this section shall be treated as a
violation of this chapter and shall be subject to all
the penalties provided thereof.

(emphasis added).

[4] The CPL, together with Local Law 17-1992,
therefore authorize OCA to do several things: to
promulgate rules and regulations to effectuate its
purposes, to hold administrative hearings, to issue
subpoenas, and to take testimony under oath. Upon
finding a violation, OCA is specifically empowered
to seek several cumulative remedies: it may assess
civil penalties for each violation and request the
county attorney (upon a finding of repeated or
persistent violations) to commence an action in the
name of the county, seeking a restraining order,
injunction or other equitable relief. In addition, in
lieu of commencing or continuing such an action,
OCA is specifically authorized to accept a
stipulation which provides for restitution. If the
stipulation is violated, OCA is authorized to treat the
violation as itself a violation of the CPL. The statute
does not expressly create a private right of action;

Page 24

all of these powers and functions are vested solely in
OCA. [FN10] See In re Austin, 138 B.R. *267 898,
904 (Bankr.N.D.Il1.1992) (stating that "the FTC is
the only party that can be considered a creditor on a
claim arising from a violation of § 5(a) of the
Federal Trade Commission Act. The FTC has
exclusive authority to bring suit to redress
violations.... There is no private right of action
under the Act. Thus, the only way in which the ...
Act can be enforced is for the FTC to bring actions
against violators in its own name").

FN10. To determine whether a private right of
action exists where none is expressed in the statute,
the courts apply a three-part test: (1) whether the
plaintiff is one of the class for whose particular
benefit the statute was enacted, (2) whether
recognition of a private right of action would
promote the legislative purpose, and (3) whether
creation of such a right would be consistent with
the legislative scheme.  Americana Petroleum
Corp. v. Northville Indus. Corp., 200 A.D.2d 646,
648, 606 N.Y.S.2d 906, 908 (2d Dep't 1994). The
Court assumes, without deciding, that creation of a
private right of action under the CPL would not,
for the reasons stated herein, be consistent with the
statutory scheme. However, several bankruptcy
courts have allowed standing to various public
agencies despite the fact that the statute at issue
authorizes a private right of action to implement its
enforcement. In re Maio, 176 B.R. 170
(Bankr.S.D.Ind.1994) (finding that the SEC had
standing to maintain a dischargeability action
notwithstanding the existence of a private right of
action under securities law); In re Taite, 76 B.R.
764 (Bankr.C.D.Cal.1987) (State of California had
standing to maintain dischargeability complaint for
restitution under state law); In re Smith, 39 B.R.
690 (Bankr.N.D.II.1984) (attorney general had
standing despite the fact that Illinois Consumer
Fraud Act granted private right of action to
consumers).

(5] The Court believes that the CPL provisions,
together with Local Law 17- 1991, grant OCA the
right to seek payment on behalf of injured
consumers. First, the specific authorization to
commence an action seeking “"equitable relief" is
broad enough to encompass an action for restitution,
an equitable remedy. Mertens v. Hewitt Assoc.,
508 U.S. 248, 255, 113 S.Ct. 2063, 2068, 124
L.Ed.2d 161 (1993) (interpreting phrase "other
appropriate equitable relief" as allowing only actions
for relief typically available in equity, such as
injunction, mandamus and restitution). Secondly,
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the statutory scheme as a whole implicitly
recognizes OCA's ability to seek restitution, as it
authorizes OCA to accept restitution as a substitute
for legal action. Any other reading would render
the statute unintelligible: it would mean that OCA
would be permitted to discontinue an action based
upon a promise of a remedy it had no right to seek
in the first place. While the Court concedes that the
legislature's intentions could be more clearly
expressed, it is unwilling to transform inartful
language into utter nonsense.

In short, OCA is authorized to enforce the CPL by

assessing civil penalties and commencing an action
for equitable relief and by accepting restitution. It
may then sue to enforce the restitution stipulation.
The Court believes that this scheme is sufficient to
give OCA a right to payment-- an "enforceable
obligation"--on behalf of injured consumers. [FN11]
See In re  Tapper, 123  B.R. 594
(Bankr.N.D.Il1.1991) (explicit statement in Illinois
consumer protection statute which allowed attorney
general to "bring an action in the name of The
People” and to seek restitution was sufficient to
confer standing to determine dischargeability).
OCA's ability to enforce such claims on behalf of
defrauded consumers in the state court leads this
Court to conclude that it is the "creditor to whom
the debt is owed" within the meaning of section
523(c)(1). In re Volpert, 175 B.R. 247
(Bankr.N.D.I11.1994).

FN11. As OCA has yet to file a complaint, the
Court is unable to predict with certainty OCA's
theory of recovery. The Court notes that the
requirement that the complaint be filed by the
creditor to whom the debt is owed, as set forth in §
523(c)(1), is limited to complaints filed under §§
523(a)(2), (4), (6) or (15). Many of the cases
dealing with restitution orders assert
nondischargeability under § 523(a)(7). The fact
that any restitution awarded may ultimately end up
in consumers' hands would be immaterial under §
523(a)(7). Cisneros v. Cost Control Marketing &
Sales Mgt. of Virginia, Inc., 862 F.Supp. 1531
(W.D.Va.1994), aff'd, 64 F.3d 920 (4th
Cir.1995), cert. denied, --- U.S. --——, 116 S.Ct.
1673, 134 L.Ed.2d 777 (1996).

While the Court need not rely on public policy
arguments to support its conclusions, strong public
policy also clearly favors the instant result. The
CPL codifies Suffolk County's desire to protect
vulnerable consumers against unconscionable or
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deceptive business practices. See In re DeFelice, 77
B.R. 376 (Bankr.D.Conn.1987). DeFelice held that
New York's Attorney General had standing to
challenge the dischargeability of debts owed to
victims of consumer fraud, notwithstanding the fact
that none of the individuals had themselves filed a
dischargeability complaint. The Attorney General
was acting pursuant to New York Executive Law
Section 63(12) (McKinney 1993), [FN12] which, he
*268 argued, empowered him to act on behalf of
victims of consumer fraud and that public policy
supported a grant of standing. The DeFelice Court
agreed. First, the Court recited the fundamental
tenet that the bankruptcy court is not to be used as a
"haven for wrongdoers."  Secondly, the Court
distinguished In re Cannon, 31 B.R. 823
(Bankr.E.D.Mo.), aff'd, 36 B.R. 450
(E.D.Mo0.1983), aff'd, 741 F.2d 1139 (8th
Cir.1984), on the ground that the Missouri statute at
issue there, unlike Section 63, did not authorize the
Attorney General to recover restitution on behalf of
individual consumers. As noted above, this Court
has found that OCA is authorized to seek restitution
on behalf of consumers, and thus Cannon is
distinguishable here, as well.

FN12. Executive Law Section 63(12) provides:

Whenever any person shall engage in repeated
fraudulent or illegal acts or otherwise demonstrate
persistent fraud or illegality in the carrying on,
conducting or transaction of business, the attorney
general may apply, in the name of the people of the
state of New York, to the supreme court of the
state of New York, on notice of five days, for an
order enjoining the continuance of such business
activity or of any fraudulent or illegal acts,
directing restitution and damages and, in an
appropriate case, canceling any certificate filed
under and by virtue of the provisions of section
four hundred forty of the former penal law or
section one hundred thirty of the general business
law, and the court may award the relief applied for
or so much thereof as it may deem proper.... In
connection with any such application, the attorney
general is authorized to take proof and make a
determination of the relevant facts and to issue
subpoenas in accordance with the civil practice law
and rules. Such authorization shall not abate or
terminate by reason of any action or proceeding

brought by the attorney general under this section.
&k Kk

In any case where the attorney general has
authority to institute a civil action or proceeding in
connection with the enforcement of a law of this
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state, in lieu thereof he may accept an assurance of
discontinuance of any act or practice in violation of
such law from any person engaged or who has
engaged in such act or practice. Such assurance
may include a stipulation for the voluntary payment
by the alleged violator of the reasonable costs and
disbursements incurred by the attorney general
during the course of his investigation. Evidence of
a violation of such assurance shall constitute prima
facie proof of violation of the applicable law in any
civil action or proceeding thereafter commenced by
the attorney general.

The DeFelice Court further relied upon the
statutory scheme and legislative history of the
Bankruptcy Code itself (specifically, 11 U.S.C. §§
362(b)(4) and (5)), which reveals a congressional
intent to protect the economic welfare of consumers.
"Where a governmental unit is suing a debtor to
prevent or stop violation of fraud, environmental
protection, consumer protection, safety, or similar
police or regulatory laws, or attempting to fix
damages for violation of such a law, the action or
proceeding is not stayed under the automatic
stay...." H.R.Rep. No. 595, 95th Cong., st Sess.
343, reprinted in 1978 U.S.Code Cong. & Admin.
News, 5787, 5838. The DeFelice Court thus held
that "it would be anomalous for a state to be
permitted to institute or continue such an action but
lack standing to challenge the dischargeability of the
underlying debt necessary to make that action
meaningful.” 77 B.R. at 379. While this Court
may not completely espouse the reasoning of
DeFelice, which did not fully address § 523(c)(1), it
finds on the facts of this case that OCA has
standing.

The Debtors contend that Local Law 17-1992 and
Executive Law 63 are substantially different, since
section 63 explicitly authorizes the attorney general
to prosecute actions in which the state is interested
and allows him to ask the state court for an order
enjoining the continuance of "fraudulent or illegal
acts”, directing restitution, and damages. The Court
does not, however, find the statutes to be so
substantially dissimilar as to warrant opposite
results. Both statutes authorize an action in the
name of the governmental entity where there are
repeated consumer fraud violations. Both authorize
the government to take proof and issue subpoenas,
and both authorize the settlement of an action by
acceptance of restitution--in fact, the CPL is more
explicit in this regard.
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The Debtors focus on the laundry list of OCA's
powers and duties set forth in Local Law 17-1992,
[FN13] and point out that critically *269 absent is
authority for OCA to represent individual consumers
before the judiciary. But the Debtors' myopic
vision focuses too narrowly on Local Law 17-1992
for, as the Court has found above, OCA's authority -
to sue on behalf of consumers springs not from the
statute which merely transfers functions from the
Department of Consumer Affairs to OCA, but from
the CPL itself.

FN13. The Debtors also assert that pursuant to
Local Law 17-1992, OCA is organized into four
divisions, none of which is a legal division. That
is, Local Law 17-1992 refers to the Bureaus of
Administration, Consumer Complaints, Licensing
and Weights & Measures. However, the Notice of
Violation sent to the Debtors was signed by the
"Director, Enforcement and Finance Division."
Similarly, the Decision refers to both the
Enforcement and Finance Division and an
" Adjudication Division.” The record is devoid of
any explanation, but the Court suspects that the
Debtors' assertions about the organizational
structure of OCA may not be quite correct.

In addition, the Debtors complain that OCA's
current argument is inconsistent with the position it
advocated at the hearing on the Debtors' motion to
consider whether OCA's activities violated the
automatic stay, and that OCA should not be
permitted to change course midstream. At the prior
hearing, OCA stated on the record that it was not
seeking restitution on behalf of individuals, but was
"performing its regulatory function, and seeking to
obtain penalties per the Suffolk County Code to be
paid into its general coffer.” Id. at § 16. While the
Court acknowledges that OCA's positions may have
changed since that hearing, the Court finds nothing
in the CPL which makes the remedies that OCA
may seek mutually exclusive. [FN14] Rather, the
CPL authorizes OCA to assess penalties (in its
regulatory capacity) and, upon repeated violations,
to commence an action seeking restitution. That
OCA had not elected to commence an action seeking
restitution prior to the filing with respect to the 21
affected consumers does not extinguish its ability to
commence such an action now.

FN14. Nor does the fact that OCA may have
changed its position to seek additional relief
necessarily imply that the Court erred in its
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determination that the automatic stay was not
violated by the continuance of the enforcement
proceedings. As noted above, the CPL does not
prevent the OCA from pursuing alternative or
parallel courses of conduct.

The Debtors argue that OCA's enforcement of the
CPL will not be hindered by denying it the ability to
seek restitution on behalf of consumers, because
OCA may still impose civil penalties.  This
argument ignores, however, the fact that the CPL
authorizes OCA to undertake both pursuits, and it
may well be that OCA's power to seek restitution is
a more coercive, and therefore more effective,
deterrent to fraudulent business practices than a
$500 penalty.

Many of the cases which allow standing to public
agencies have their genesis in the 1952 decision of
the United States Supreme Court in Nathanson v.
National Labor Relations Board, 344 U.S. 25, 73
S.Ct. 80, 97 L.Ed. 23 (1952), decided under the
Bankruptcy Act. In Nathanson, the National Labor
Relations Board (NLRB) obtained a pre-petition
order directing the debtor to pay certain employees
back pay which they had lost on account of its unfair
labor practices. Thereafter, the NLRB filed a claim
in the bankruptcy case, and its standing to do so
became at issue. The Supreme Court held:
We think the Board is a creditor as respects the
back pay awards, within the meaning of the
Bankruptcy Act. The Board is the public agent
chosen by Congress to enforce the National Labor
Relations Act. A back pay order is a reparation
order designed to vindicate the public policy of the
statute by making the employees whole for losses
suffered on account of an unfair labor practice.
Congress has made the Board the only party
entitled to enforce the Act. A back pay order is a
command to pay an amount owed the Board as
agent for the injured employees. The Board is
therefore a claimant in the amount of the back
pay.
344 U.S. at 27, 73 S.Ct. at 82 (internal citations
omitted). The rationale of Nathanson is equally
applicable here.

Lastly, many of the cases which have denied
standing to public agencies are distinguishable. In
In re Lacy, 74 B.R. 23 (Bankr.D.Or.1987), two
statutes were at issue. The first, the Oregon
Racketeering Influenced and Corrupt Organizations
Act, did not contain a provision authorizing the state

Page 27

to seek restitution. The second, the Oregon
Securities Law, contained a restitution provision, but
specifically granted the victims--and not the state--
the right to be awarded a judgment and the right to
enforce the restitution order. The case of In re
Hanson, 104 B.R. 261 (Bankr.N.D.Cal.1989),
concerned the certification of a class action by
defrauded investors on “behalf of themselves and all
others similarly situated”, and not an action by a
*270 governmental body pursuant to statute. In In
re Cross, 203 B.R. 456 (Bankr.C.D.Cal.1996),
the Securitics and Exchange Commission had
commenced an action for violations of the Securities
Act and, prior to the filing, had obtained a
permanent receiver for the corporate assets. The
SEC also obtained a restitution order which directed
the debtor to pay restitution to the receiver for
distribution to defrauded investors.  Upon the
debtor's bankruptcy filing, both the SEC and the
receiver filed dischargeability complaints.  The
Cross court held that it was the receiver, and not the
SEC, which had a right to payment, and therefore
held that the SEC was not the "creditor to whom the
debt is owed" under section 523(c)(1).

B. Standing under the Doctrine of Parens Patriae

[6] The phrase "parens patriae,” which literally
means "parent of the country,” refers traditionally to
the role of a state as sovereign and guardian of
persons under legal disability, and embodies the
principle that the state must care for those who
cannot take care of themselves. See Black's Law
Dictionary, at 1114 (6th ed.1990). It is a doctrine
of standing used to protect a government's quasi-
sovereign interests such as the "health and well-
being--both physical and economic--of its residents
in general." [FN15] Alfred L. Snapp & Son, Inc. v.
Puerto Rico ex rel. Barez, 458 U.S. 592, 607, 102
S.Ct. 3260, 3269, 73 L.Ed.2d 995 (1982).

FN15. At least one court has held that the doctrine
is available only in a common law action, and
should not be used to avoid the explicit standing
requirements of a statute. In re Lacy, supra, 74
B.R. 23. However, the leading case decided by
the U.S. Supreme Court, Alfred L. Snapp & Son,
Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592,
607, 102 S.Ct. 3260, 3268- 3269, 73 L.Ed.2d 995
(1982), applied the doctrine and granted standing to
the Commonwealth of Puerto Rico under federal
statutes which allowed certain labor determinations
to be made "upon petition of the importing
employer”.  The Court also stated that the
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common-law approach has "relatively litile to do
with the concept of parens patriae standing that has
developed in American law." Id. at 600, 102 S.Ct.
at 3265.

[7] To have standing under the doctrine of parens
patriae, the governmental entity must establish the
following elements:
(1) the state must have a quasi-sovereign interest,
apart from the interests of particular private
parties;
(2) there must be an injury to a substantial segment
of its population; and
(3) the individuals could not obtain complete relief
through a private suit.
Alfred L. Snapp, supra, at 600, 608, 102 S.Ct. at
3265, 3269; People by Abrams v. 11 Cornwell
Co., 695 F.2d 34 (2d Cir.1982), modified on other
grounds, 718 F.2d 22 (2d Cir.1983) (en banc).

{81 To meet the first prong of the test, OCA
contends that the county has a quasi-sovereign
interest in enforcing the CPL in the courts in order
to protect county residents from consumer fraud. It
further contends that its interest is directly linked to
its attempt to block the discharge of listed debts so
that a discharge does not preclude restitution to the
individual consumer-creditors, and "the fact that the
individual consumer-creditors would also benefit
from Citizens Affairs actions does not diminish that
interest.” Mem. on Behalf of Suffolk County
Executive's Office of Citizen Affairs, at 11. The
Debtor counters that OCA is not the entity
empowered or authorized to vindicate the consumer
protection law in the courts. But, as set forth above,
the Court disagrees and finds that OCA is charged
with the enforcement of the CPL, and that it may
seek such enforcement in the courts. As stated by
the Supreme Court in Alfred L. Snapp:
One helpful indicia [sic] in determining whether an
alleged injury to the health and welfare of its
citizens suffices to give the state standing to sue as
parens patriae is whether the injury is one that the
state, if it could, would likely attempt to address
through its sovereign law-making powers.
Alfred L. Snapp, supra, at 607-608, 102 S.Ct. at
3269.

Here, Suffolk County has attempted to address
injuries resulting from consumer fraud, by enacting
the CPL and creating OCA. Accordingly, the Court
finds that the County has a quasi-sovereign interest,
apart from that of its residents, in ensuring the *271
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consumers within its borders are protected from
unfair or deceptive business practices. See In re
Edmond, 934 F.2d 1304 (4th Cir.1991); In re
Tapper, 123 B.R. 594 (Bankr.N.D.I11.1991); In re
Sclater, 40 B.R. 594 (Bankr.E.D.Mich.1984) (Stan
Bernstein, J.) (finding that attorney general had
parens patriae standing to prosecute dischargeability
complaint based upon fraud under Michigan's
Consumer Protection Act); In re Hemingway, 39
B.R. 619, 622 (N.D.N.Y.1983) ("[Olne would be
hard-pressed to argue that protection against
consumer fraud is not a subject of vital importance
to the economic well-being of the citizens of New
York State").

To meet the second prong, OCA points to In re
DeFelice in which the court determined that the
"numerosity" element is satisfied where the state is
seeking to protect the interest of 51 consumers. As
OCA has received 64 complaints, it contends that it
has satisfied the requirement that a substantial
segment of its citizens are involved. The Court
agrees. See also In re Hemingway, 39 B.R. 619
(N.D.N.Y.1983) (holding that state had parens
patriae  standing to prosecute dischargeability
complaint on behalf of six consumers who were
beneficiaries of a restitution order, and stating that
"it must not be overlooked that such representation
is part of a much broader scheme of consumer
protection”); In re Volpert, supra, 175 B.R. at 257
("courts must consider both the ‘direct’ and
'indirect' effects of an alleged injury when making
this determination”; injury to 55 investors could
constitute injury to "sufficiently substantial” segment
of the population).

To meet the third prong, OCA points out that
section 249 was enacted in recognition of the fact
that victims of consumer fraud need the county's
assistance to maximize their chances of recovery,
and points out that a dischargeability complaint is
only the first step needed to afford relief in the form
of payment of their claims. It argues that it has
satisfied the burden of proving that complete relief is
unavailable to the individuals without the assistance
of the county.

The Debtors respond that the doctrine of parens
patriae does not save OCA, because individuals
could have obtained relief, but chose not to do so by
letting the deadline for filing complaints lapse.
While this argument has certain superficial appeal,
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the Court believes that it is ultimately not
persuasive.

First, it is not at all clear that the consumers could

have brought an action under the CPL, which does
not appear to create a private right of action. See In
re DeFelice, supra, 77 B.R. 376 (holding that state
satisfied burden of showing that individuals could
not obtain relief where statute contained no private
right of action); In re Hemingway, supra, 39 B.R.
619 (same). Even if the consumers could have filed
their own discharge or dischargeability complaints
alleging claims under the consumer protection law,
courts have granted standing to public agencies
notwithstanding consumers’ ability to commence
their own actions. In re Edmond, supra, 934 F.2d
at 1312 ("the Act's inclusion of a possible private
right of action does not affect the state's ability to
achieve standing under the parens patriae doctrine");
In re DeFelice, supra; In re Maio, supra, 176 B.R.
170; In re Volpert, supra, 175 B.R. 247. The
reasoning supporting those decisions is even more
compelling here, where the amounts awarded in any
restitution order may well be too small to warrant
the engagement of counsel to file an adversary
proceeding. In re Volpert, supra. Lastly, it may be
that some of the sixty affected consumers may have
relied upon OCA to prosecute their claims by filing
complaints with OCA after the bankruptcy filing
instead of with the bankruptcy court. Id. (stating
that injured investors had relied upon state action).

II. "Cause” for an Extension of Time

[9] The Debtors assert that after this Court ruled
that OCA's continuation of the hearing after their
bankruptcy filing did not violate the automatic stay,
they requested OCA to re-open the case as to the 21
complaints they failed to defend, but their request
was unfairly denied. @ They label the OCA's
determination as "impermissible posturing,” Heller
Aff. at § 16, and argue that OCA's professed need
to examine individual *272 cases is not cause to
extend the time to object to discharge. The Court
disagrees.

It is true that OCA could immediately file a
complaint with respect to both the penalty owed to
it, and with respect to any allegations arising from
the 21 complaints it has already investigated.
However, OCA has received 60 complaints against
the Debtors--the majority of which were filed within
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a month or two of the bankruptcy filing--and some
of which were dated after the filing. The Court sees
little to be gained by requiring OCA to file an
immediate complaint with respect to claims it has
investigated, granting it an extension of time to
investigate the others, and then requiring OCA to
file a second complaint after its investigation has
concluded.

In addition, the Court is unwilling to find, at this
point, that the need to interview individuals is cause
to grant OCA an extension of time to file a
complaint under section 523, but not under section
727. The Court has no idea what facts OCA's
investigation will uncover, or whether those facts
would form the basis for an objection to discharge.

Accordingly, OCA has established "cause" to
extend its time to file a complaint under both section
523 and section 727.

III. The Need for an Adversary Proceeding to
Determine Dischargeability Pursuant to 11 U.S.C. §
523(a)(7)

Following oral argument, the Court requested
supplemental submissions to address the parties’
respective positions concerning the dischargeability
of the civil penalty assessed pursuant to the
Decision. OCA argues that the penalty constitutes a
penalty payable to and for the benefit of a
governmental unit and, as such, is "automatically
non-dischargeable and a governmental unit is not
required to institute an adversary proceeding under
11 U.S.C. § 523(c) to determine the non-
dischargeability of these penalties.” Letter of Janice
Whelan, Esq., dated Oct. 24, 1995. The letter
concludes with a request that this Court issue an
Order declaring that any civil penalty which has
been or will be assessed by Citizens Affairs against
the debtor is automatically non-dischargeable under
11 U.S.C. §§ 523(a)(7) and 523(c).

The Debtors contend that since Fed. R. Bankr.P.
4007 [FN16] states that a complaint other than one
under § 523(c)--which governs complaints under §§
523(a)(2), (4), (6) and (15)--may be filed at any
time, the inference arises that a complaint must be
filed under § 523(a)(7) [FN17].

FN16. Federal Rules of Bankruptcy Procedure
4007(b) and (c) provide:
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(b) Time for Commencing Proceeding Other Than
Under § 523(c) of the Code. A complaint other
than under § 523(c) may be filed at any time. A
case may be reopened without payment of an
additional filing fee for the purpose of filing a
complaint to obtain a determination under this rule.
(c) Time for Filing Complaint Under § 523(c) in
Chapter 7 ... Cases; Notice of Time Fixed. A
complaint to determine the dischargeability of any
debt pursuant to § 523(c) of the Code shall be filed
not later than 60 days following the first date set
for the meeting of creditors held pursuant to §
341(a). The court shall give all creditors not less
than 30 days notice of the time so fixed in the
manner provided in Rule 2002. On motion of any
party in interest, after hearing on notice the court
may for cause extend the time fixed under this
subdivision. The motion shall be made before the
time has expired.

FN17. 11 U.S.C. § 523(a)(7) provides:

(a) A discharge under section 727 ... of this title
does not discharge an individual debtor from any
debt-

Ak

(7) to the extent such debt is for a fine, penalty, or
forfeiture payable to and for the benefit of a
governmental unit, and is not compensation for
actual pecuniary 10ss....

[10] The import of the Code and Rules, when read

together, is that a complaint under §§ 523(a)(2), (4),
(6) and (15) must be filed within 60 days following
the creditors’ meeting (unless a request for an
extension of time was made within this period); if
not, then debts of those kind are discharged.
Therefore, if a creditor has any ground to except his
debt from discharge under one of those subsections,
he must file a timely complaint or forever lose his
rights. However, § 523(c)(1) and Rule 4007(c)
make clear that a creditor holding grounds to except
his debt from discharge under any of the other
subsections of § 523(a) need not file a complaint
*273 within 60 days, and his failure to do so will not
result in the automatic discharge of the debt.
Rather, the Rule provides that a complaint may be
filed at any time, and the case may even be
reopened for that purpose. See In re Riley, 202
B.R. 169, 177 (Bankr.M.D.Fla.1996) (holding that
there is no time limit for filing complaint pursuant to
Section 523(a)(7)).

[11][12] The effect is to grant the bankruptcy court
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exclusive  jurisdiction to  determine  the
dischargeability of debts under paragraphs (2), @),
(6) and (15) of § 523(a), but concurrent jurisdiction
with respect to debts falling within the other
paragraphs of § 523(a). In re Szczepanik, 146 B.R.
905 (Bankr.E.D.N.Y.1992) (Goetz, J. (ret.)). The
dischargeability of debts under paragraphs other than
(2), (4), (6) and (15) of § 523 may be determined at
any time, in any forum. Adam Glass Service, Inc.
v. Federated Department Stores, Inc., 173 B.R.
840, 843 (E.D.N.Y.19%4).

[13] OCA relies upon Kelly v. Robinson, 479 U.S.

36, 107 S.Ct. 353, 93 L.Ed.2d 216 (1986), In re
Taite, 76 B.R. 764 (Bankr.C.D.Cal.1987), In re
Kelly, 155 B.R. 75 (Bankr.S.D.N.Y.1993), and In
re Sokol, 170 B.R. 556 (Bankr.S.D.N.Y.1994),
aff'd, 181 B.R. 27 (S.D.N.Y.1995), for the
proposition that it need not file an adversary
proceeding to determine the dischargeability of the
debt owed to it under § 523(a)(7). It is true that
each of those cases contains language stating that
such debts are "automatically nondischargeable.”
However, in each case an adversary proceeding had,
in fact, been filed, and each case was decided within
that context. The Court therefore believes that each
court used the phrase "automatically
nondischargeable” somewhat loosely as dictum and,
when taken out of context, the phrase implies a
result which the Court believes was not intended.

The cases which have considered the issue directly
have spoken virtually in unison: a creditor need not
file an adversary proceeding to determine the
dischargeability of debt under § 523(a)(7) within the
60 day period and, in fact, need not file one at all.
Rather, the creditor is free to pursue its claim in
another forum, such as a state court, which has
concurrent jurisdiction. A debtor, faced with the
pursuit of such a claim, may raise the discharge as
an affirmative defense and the state tribunal may
make its determination. Or, the debtor may return
to the bankruptcy court, re-opening his case if
necessary, to obtain a determination here. In re
Szczepanik, supra, 146 B.R. 905.

But a creditor who fails to file an adversary
proceeding, while not precluded from pursuing his
debt elsewhere, is not entitled to a judicial
determination by a bankruptcy court that the debt is
nondischargeable. In re Ganous, 138 B.R. 110
(Bankr.S.D.Fla.1992); In re Bingham, 163 B.R.
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769 (Bankr.N.D.Tex.1994). The reason for such a
rule is obvious: Section 523(a)(7) only excepts from
discharge debts which are payable to and for the
benefit of a governmental unit, which are not
compensation for actual pecuniary loss. Where the
matter is disputed--regardless of whether or not a
particular debt meets those two elements--it must be
judicially determined, and all parties must be
afforded due process before such a determination
can be made. The due process required is set forth
in Fed. R. Bankr P. 7001, et seq.

In short, OCA need not file an adversary
proceeding to determine dischargeability under §
523(a)(7). But absent such a proceeding, this Court
will not issue a judicial declaration that the debt
owed to it is nondischargeable.

CONCLUSIONS

1. The Court has jurisdiction over the subject
matter and the parties to this core proceeding
pursuant to 28 U.S.C. § 1334 and 28 U.S.C. §
157(b)(2). Venue is proper. 28 U.S.C. § 1408.
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2. OCA has standing, under 11 U.S.C. § 523(c), to
commence a proceeding to determine the
dischargeability of debt as set forth above.

3. OCA has standing under the doctrine of parens
patriae to commence a proceeding to determine the
dischargeability of debt as set forth above.

*274 4. OCA has established "cause” for an
extension of time to object to discharge and/or to
determine dischargeability.

5. OCA need not file an adversary proceeding in
this Court to determine the dischargeability of debt
pursuant to 11 U.S.C. § 523(a)(7). But absent such
a proceeding, the Court declines to enter an order
determining the debt to be non-dischargeable.

For all of the foregoing reasons, OCAs motion is
granted. The time within which OCA may file a
complaint objecting to discharge or excepting debts
from discharge is fixed at November 28, 1997.

SO ORDERED.

END OF DOCUMENT
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